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TWENTY YEARS OF MR. JUSTICE HOLMES’ 
“CONSTITUTIONAL OPINIONS 


WHEN Mr. Taft was appointed Chief Justice, a great New 
York paper, after referring to his “ tact and good humor,” 
gave utterance to a wide-spread public feeling by remarking, 
“with Justice Taft as moderator, it is probable that not a few 
asperities that mar the harmony of the celestial chamber, the 
consulting room, will be softened, and that not quite so often 
in the future will the Court divide five and four.” Such a 
view attributes at once too much and too little, in the shaping 
of the Supreme Court’s decisions, to transient personalities. It 
exaggerates absurdly the power of camaraderie, to the neglect of 
the deeper influences behind constitutional adjudications. Of 
course, the editorial expressed the Nation’s regard for the con- 
tagious urbanity of the Chief Justice, which doubtless radiates 
significant bonhomie in that “ celestial chamber, the consulting 
room,” whither the lawyer dare not follow the editor, even in 
imagination. But the divisions on the Court in decisive issues are 
not attributable to want of “tact and good humor” in the 
“moderator,” nor is unanimity, or even substantial accord, se- 
cured through genial and irenic personalities. Such naiveté as 
this betrays disregard of the Court’s history. A more lubricating 
humor and a more accommodating mind probably never presided 
over the Supreme Court than during the incumbency of Chief 
Justice Fuller. Yet divided opinions in cases raising crucial public 
issues were plentiful during his time, as they were during the 
time of Chief Justice White, as they have been, and will continue 
to be, during the successive terms of Chief Justice Taft. The 
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key to an understanding of this drastic division of opinion on 
issues of great public concern must be looked for not in the 
temperamental felicities of the Chief Justice and his associates, 
but in a candid analysis of ‘“ the nature of the judicial process ” 
in constitutional cases. The latter alone profoundly matter in 
the work of the Court; at all events they alone are our present 
concern. 

Only informed, responsible belief in the preservation of the 
power which the Supreme Court exercises in the Nation’s life 
can secure the necessary public support for the maintenance 
by the Supreme Court of its essential place in our federal sys- 
tem. This requires a frank recognition of the nature of the 
Supreme Court’s function and of the necessary equipment for 
its exercise. A steady stream of enlightened and disinterested 
professional criticism must play upon the work of the Supreme 
Court if its transcendent function, in exercising a virtual veto 
power over National and State action, is to be saved from 
destructive obscurantism. | 

The significant issues which come before the Court are not 
the ordinary legal questions in the multitudinous lawsuits of 
Doe v. Roe. ‘That the single term “law” should cover the 
Rule against Perpetuities as well as the result of a controversy 
under the Commerce Clause is a prolific source of confusion. It 
is a great pity that the differences in the content of the material, 
the intellectual approach, and the technique of adjudication be- 
tween the two types of cases are not indicated at least by recog- 
nizing the broad classification of “private law” and “ public 
law.” It ought to be a platitude to say that there are many kinds 
of “law” as administered by the courts, but, unfortunately, it 
is not. I do not mean to venture upon the heavy sea of philo- 
sophic inquiry as to the nature of “law.” I am solely concerned 
with such rigorously practical differences in the exercise of ju- 
dicial power as are involved, for instance, in construing the “ re- 
straint of princes” clause of a bill of lading,’ and the “ due 
process ” clause of the Fourteenth Amendment by the same 
Justices at the same term of Court.’ 

The Supreme Court is the final authority in adjusting the 


1 The Kronprinzessin Cecilie, 244 U. S. 12 (1917). 
2 Adams v, Tanner, 244 U. S. 590 (1916). 
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relationship of the individual to the separate States, of the indi- 
vidual to the United States, of the forty-eight States to one an- 
other, and of each, some, or all the States to the United States. 
The substance and form by which this authority is exercised we 
call, compendiously, “ constitutional law.” Plainly this “law” 
concerns itself primarily with problems of government; no less 
plainly the members of the Court move in the field of statesman- 
ship. But though the Court thus exercises a political * function, 
it escapes the rough and tumble of politics partly through the 
restraints of traditional mental habits and the scrutiny of pro- 
fessional judgment, intermittently effective; but largely be- 
cause it does not directly exercise its powers to promote or deny 
affirmative ends of the state. What it does is to define limita- 
tions of power. It marks the boundaries between State and 
National action. It mediates between the individual and gov- 
ernment. 

These are delicate and tremendous questions, not to be an- 
swered by mechanical magic distilled from the four corners of 
the Constitution, nor self-revealed in the Constitution “ by tak- 
ing the words and a dictionary.” * The Justices are not passive 
interpreters of ready-made “law.” For the most part and in 
the decisive cases they exercise creative power. They have to 
make great choices, which are determined in the end by their 
breadth of understanding, experience in affairs, imagination, 
intellectual humility, and insight into governmental problems. 

These, to be sure, are platitudes; but of nothing is it more 
true than of constitutional law that “at this time we need edu- 
cation in the obvious more than investigation of the obscure.” ° 
To an extraordinary degree the assumption is prevalent that the 
nine Justices embody pure reason, that they are set apart from 
the concerns of the community, regardless of time, place, and cir- 


3 I am, of course, aware of the small and ill-defined class of cases, usually 
raising issues that are contentiously prickly or that affect foreign relations, which 
the Supreme Court characterizes as “ political” and over which, therefore, it 
denies itself jurisdiction. E.g., Luther v. Borden, 7 How. (U. S.) 1, (1849) and 
Pacific States T. & T. Co. v. Oregon, 223 U. S. 118 (1911). That the lines be- 
tween such cases and cases in which jurisdiction is assumed are not drawn 
Merely by process of reasoning hardly admits of doubt. 

* Gompers v. United States, 233 U. S. 604, 610 (1913). 

5 O. W. Hotmes, Lecat Papers, 292, 293. 
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cumstances, to become the interpreters of self-determining words 
with fixed content, yielding their meaning to a process of inex- 
orable reasoning. 

Freed of its enveloping fog, constitutional law is neither mys- 
tery nor metaphysics, — nor revelation. It is safe to say that 
none of the large branches of private law is simpler to state in 
terms of legal formula than constitutional law. The peculiar 
confusions to which constitutional law gives rise are due to its 
very simplicity gua law. The formulated precepts of judgment 
are few; the factual instances which call for their application 
are as shifting and as variegated as the complexities of modern 
society. 

Broadly speaking, two sets of constitutional provisions come 
before the Court: 

First. Provisions making made prohibitions, based upon the 
history of a specific political grievance, or embodying a specific 
limitation of power in the division of government between States 
and Nation. 

Second. General standards of “ fair play ” and broad divi- 
sions of power between States and Nation. 

These involve two different types of adjudication, because they 
rest upon different sources of material and provoke differences 
in mental outlook. 

First. The definiteness of the terms of these specific provi- 
sions, the definiteness of their history, the definiteness of their 
aims, all combine to canalize within narrow limits the scope of 
judicial review in the rare instances when their meaning is called 
into question. Only occasionally there is a flurry as to whether 
“a fact tried by a jury” has been “ reéxamined in any Court of 
the United States ” otherwise than “ according to the rules of the 
common law ”’;° or whether a tax is “ laid upon Articles exported 
from any State,’* or whether a crime is “infamous ”;* or 
whether the prohibition against “unreasonable searches and 
seizure ” is violated.® Here, in other words, is a part of constitu- 

® Slocum v. New York Life Insurance Co., 228 U. S. 364 (1912). 

7 United States v. Hvoslef, 237 U. S. 1; (1914) and Thames and Mersey 
Marine Ins. Co., Ltd., v. United States, 237 U. S. 19 (1915). 

8 United States v. Moreland, 258 U. S. 433 (10922). 


® Boyd v. United States, 116 U. S. 616 (1885); Gouled v. Bi we States, 
255 U. S. 298 (1920). 
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tional law relatively easy of application because it allows com- 
paratively meagre play for individual judgment as to policy. 
Second. When we come to the broad, undefined clauses of the 
Constitution we are in a decisively different realm of judicial 
action. The scope of application is relatively unrestricted, and 
the room for play of individual judgment as to policy correspond- 
ingly wide. A few simple terms like “ liberty ” and “ property,” 
phrases like “regulate Commerce ... among the several 
States ” and “ without due process of law ” call for endless “ in- 
terpretation.” These are the terms invoked in judgment upon 
the appalling domain of economic, social, and industrial facts. 
But phrases like “ due process of law ” are, as Judge Hough has 
reminded us, phrases of “ convenient vagueness.” *® Their con- 
tent is derived from without, not revealed within the Constitu- 
tion. To such words a favorite quotation of John Chipman 
Gray, a sentence of Bishop Hoadly, is peculiarly pertinent: 
“Whoever hath an absolute authority to interpret any written 
or spoken laws, it is ke who is truly the Law-Giver to all intents 
and purposes, and not the person who first wrote or spoke 
them.” ** When dealing with this second and most vital type 
of constitutional issues the Justices are cartographers who 
give temporary definiteness but not definitiveness to the un- 
defined and shifting boundaries between State and National 
power, between individual freedom and governmental authority. 
But even in considering the application of these broad powers, 
important distinctions between different spheres of the Court’s 
action must be taken. In a federated nation, particularly one 
as vast in its territory and varied in its interests as ours, some 
organ of government must maintain the equilibrium between 
States and Nation. “I do not think,” Mr. Justice Holmes has 
said, “the United States would come to an end if we lost our 
power to declare an Act of Congress void. I do think the Union 
would be imperiled if we could not make that declaration as 
to the laws of the several States. For one in my place sees how 
often a local policy prevails with those who are not trained to 
national views and how often action is taken that embodies 


10 Charles M. Hough, “ Due Process of Law — To-day,” 32 Harv. L. Rev. 
218. 
11 J. C. Gray, Nature anp Sources oF THE Law, 2 ed., 102, 125, 172. 
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what the Commerce Clause was meant to end.” ** But it is sheer 
illusion to assume that this power is exercised by drawing mean- 
ing out of the words of the Constitution. The decisions under 
the Commerce Clause, whether allowing or confining State 
action, whether sanctioning or denying Federal power, are in 
any true perspective acts of statesmanship. The pith and mar- 
row of these decisions has been put with fine precision by their 
ablest commentator: “The Court has drawn its lines where it 
has drawn them because it has thought it wise to draw them 
there. The wisdom of its wisdom depends upon a judgment 
about practical matters and not upon a knowledge of the Consti- 
tution.” 

The “ due process of law” and the “ equal protection of the 
laws ” clauses present very different problems of statecraft. Such 
provisions do not concern a necessary adjustment in the distribu- 
tion of powers in a federated nation. These broad “ guarantees ” 
in favor of the individual, with resulting limitations upon both 
Federal and State governments, seek to embody “ immutable 
principles of liberty and justice.” ** Clearly they open the door 
to the widest differences of opinion. The words of these pro- 
visions are so unrestrained, either by their intrinsic meaning, or 
by their history,’® or by tradition, that they leave the individual 
Justice free, if, indeed, they do not actually compel him, to fill 
in the vacuum with his own controlling conceptions, which are 
bound to be determined by his experience, environment, imagi- 
nation, his hopes and fears, — his “ idealized reques picture of 
the existing social order.” *° 


12 Correctep LecaL PAPERS, 295, 296. 
13 T, R. Powell, “‘ The Commerce Clause and State Police Power,” 22 Cot. 
. Rev, 28, 48. 

14 Hurtado v. California, 110 U. S. 516, 535 (1884). 

15 See C. E. Shattuck, “ Meaning of the Term ‘Liberty,’” 4 Harv. L. Rev. 
364; Roscoe Pound, “ Liberty of Contract,” 18 Yate L. J. 454; R. P. Reeder, 
“The Due Process Clause and the Substance of Individual Rights,” 58 U. or P. L. 
Rev. 192; H. D. Hazeltine, “ The Influence of Magna Carta on American Con- 
stitutional Development,” Macna Carta Commemoration Essays, 180. 

16 Roscoe Pound, “ The Theory of Judicial Decision,” 36 Harv. L. Rev. 641, 
651 et seg.; compare WALTER Lippmann, Pustic Opinion, c. I, ‘“ The World Out- 
side and the Pictures in Our Heads,” and Mill, quoted by Lord Acton, in his 
Lecture on the Study of History, 884 n. 27: “Improvement consists in bringing 
our opinions into nearer agreement with facts; and we shall not be likely to 
do this while we look at facts only through glasses colored by those very 
opinions.” 
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Should such power, affecting the intimate life of Nation and 
States, be entrusted, ultimately, to five men? The justification 
has been eloquently put by a distinguished Judge who, with in- 
sight and humility, exercises like power within the limited con- 
fines of a great State: 


“ The great ideals of liberty and equality are preserved against the 
assaults of opportunism, the expediency of the passing hour, the ero- 
sion of small encroachments, the scorn and derision of those who 
have no patience with general principles, by enshrining them in con- 
stitutions, and consecrating to the task of their protection a body of 
defenders. By conscious or subconscious influence, the presence of 
this restraining power, aloof in the background, but none the less 
always in reserve, tends to stabilize and rationalize the legislative 
judgment, to infuse it with the glow of principle, to hold the standard 
aloft and visible for those who must run the race and keep the faith. 
I do not mean to deny that there have been times when the possibility 
of judicial review has worked the other way. Legislatures have some- 
times disregarded their own responsibility, and passed it on to the 
courts. Such dangers must be balanced against those of independence 
from all restraint, independence on the part of public officers elected 
for brief terms, without the guiding force of a continuous tradition. 
On the whole, I believe the latter dangers to be the more formidable 
of the two. Great maxims, if they may be violated with impunity, 
are honored often with lip-service, which passes easily into irreverence. 
The restraining power of the judiciary does not manifest its chief 
worth in the few cases in which the legislature has gone beyond the 
lines that mark the limits of discretion. Rather shall we find its 
chief worth in making vocal and audible the ideals that might other- 
wise be silenced, in giving them continuity of life and of expression, 
in guiding and directing choice within the limits where choice ranges. 
This function should preserve to the courts the power that now be- 
longs to them, if only the power is exercised with insight into social 
_ values, and with suppleness of adaptation to changing social needs.” *” 


The beauty of Judge Cardozo’s utterance must make any coda 
sound discordant, and yet one ventures to ask whether the time 
has not come for a scientific, intensive study of the actual exer- 
cise of the power by which the Court cuts down Federal and 
State legislation as offensive to the “ due process ” clauses. Is it 


17 BenyAMIN N. Carpozo, THE NATURE OF THE JUDICIAL PROCESS, 92, 94. | 
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not wise and even necessary to make an appraisal of this judicial 
function in action, in order to determine whether it is wielded 
“with insight into social values, and with suppleness of adapta- 
tion to changing social needs? ” If the exercise of this power has 
in fact resulted in a series of decisions which have evoked over- 
whelming criticism of informed professional opinion,’* is it not 
time to inquire if the nature of our legal education, the profes- 
sional ideals and atmosphere, the basis of judicial selections, and 
the conditions of judicial life are reasonably calculated to assure 
statesmanlike Justices, capable of exercising such authority “ with 
insight into social values, and with suppleness of adaptation 
to changing social needs? ” 

Granted that the power of judicial review in this widest field 
of social policy is to be retained, its true nature should be frankly 
recognized. Since the nine Justices are molders of policy instead 
of impersonal vehicles of revealed truth,’® the security of the 
powers which they exercise demands that, in this realm of law, 
the most sensitive field of social policy and legal control, the 
judicial process should become a conscious process. The Justices 
will then recognize that the “ Constitution ” which they “ inter- 
pret ” is to a large measure the interpretation of their own ex- 
perience, their “ judgment about practical matters,” *° their 
“ideal pictures of the social order.” * 


18 See, for instance, criticisms of (i) Lochner v. New York, 198 U. S. 45 
(1905): A. A. Bruce, “ The Illinois Ten Hour Labor Law for Women,” 8 Micu. 
L. Rev. 1; E. S. Corwin, “ The Supreme Court and the Fourteenth Amendment,” 
7 Mica. L. Rev. 643; Ernst Freund, “Limitation of Hours of Labor and the 
Federal Supreme Court,” 17 Green Bac 411, “Constitutional Limitations and 
Labor Legislation,” 4 Int. L. Rev. 609; L. N. Greeley, “ The Changing Attitude 
of the Courts toward Social Legislation,” 5 Int. L. Rev. 222; Learned Hand, 
“Due Process of Law and the Eight Hour Day,” 21 Harv. L: Rev. 495; Sir 
Frederick Pollock, “The New York Labor Law and the Fourteenth Amendment,” 
21 Law Quart. Rev. 211; Roscoe Pound, “Liberty of Contract,” 18 Yaze L. 
J. 480; (ii) Adair v. United States, 208 U. S. 161 (1908): Richard Olney, 
“ Discrimination Against Union Labor — Legal?” 42 Am. L. Rev. 161, and 
Roscoe Pound, “Liberty of Contract,” 18 Yate L. J. 454, 481; (iii) Truax v. 
Corrigan, 257 U. S. 312 (1921), in 10 Car. L. Rev. 237, 7 Corn. L. Q. 251, 22 
Cor. L. Rev. 252, 20 Micu. L. Rev. 657, 66 N. Y. L. J. 1756, 28 W. Va. L. Q. 
144, 31 Yate L. J. 408. Cf. contra, Everett P. Wheeler, 8 Am. Bar. Ass’n J. 506, 
and 8 Va. L. Rev. 374. 

19 Cf, Albert M. Kales, “ The Inarticulate Major Premise,” 26 Yate L. J. 527. 

20 T. R. Powell, n. 13, supra. 

21 Roscoe Pound, n. 16, supra. 
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This inevitably calls for a revision of attitude towards the 
qualifications indispensable for membership on the Court. Of 
course a Justice should be an outstanding lawyer in the ordinary 
professional acceptance of the term, but that is the merest be- 
ginning. Once recognize the true nature of the judicial process 
in these constitutional cases, and the determining factors in the 
qualifications of a Justice become his background, the range of 
his experience, and his ability to transcend his experience. For 
the part played by the familiar and unconscious is tremendous. 
Lord Justice Scrutton, one of the powerful and conservative 
present-day English judges, has penetratingly expressed it: 


“ The habits you are trained in, the people with whom you mix, lead 
to your having a certain class of ideas of such a nature that, when 
you have to deal with other ideas, you do not give as sound and ac- 
curate a judgment as you would wish. This is one of the great difficul- 
ties at present with Labour. Labour says: ‘ Where are your impartial 
Judges? They all move in the same circle as the employers, and they 
are all educated and nursed in the same ideas as the employers. How 
can a labour man or a trade unionist get impartial justice?’ It is 
very difficult sometimes to be sure that you have put yourself into a 
thoroughly impartial position between two disputants, one of your 
own class and one not of your class.” ?? 


This psychological factor is, of course, of infinitely greater sig- 
nificance where a court possesses the power of our Supreme 
Court. 
With the great men of the Court constitutional adjudication 
has always been statecraft. The deepest significance of 
Marshall’s magistracy is his recognition of the practical needs of 
government, to be realized by treating the Constitution as the 
living framework within which the Nation and the States could 
freely move through the inevitable changes wrought by time and 
inventions. Those of his successors whose labors history has val- 
idated have been men who brought to their task insight into 
the problems of their generation. Taney’s statesmanship on 
the Bench has unfortunately been obscured by the tragic dicta 


22 Lord Justice Scrutton, “The Work of the Commercial Courts,” 1 Cams. 
L. J. 6, 8. 
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of the Dred Scott case. Mr. Henderson*® and Mr. Warren ** 
have rendered notable service by bringing into perspective 
the constructive achievements of Taney in guiding the corporate 
and industrial expansion of the country during his incumbency. 
Taney’s decision in the Charles River Bridge case ** shows the 
statesman; Story’s dissent proves that even vast erudition is no 
substitute for creative imagination.** Though Chief Justice 
Waite be not on the calendar of our great names, is there any 
doubt today that on crucial issues such as were raised by Munn 
v. lilinois *" Waite gave effect to prophetic insight, while Field, 
despite his powerful mind, was mastered by the philosophy and 
experience of a frontier community? ** Not anointed priests, 
removed from knowledge of the stress of life, but men with 
proved grasp of affairs who have developed resilience and vigor 
of mind through seasoned and diversified experience in a work- 
a-day world are the judges who have wrought retina, on the 
Supreme Court.’® 


23 G. C. HEenpERSON, THE PosITIOoN oF ForEIGN CORPORATIONS IN AMERICAN 
ConsTITUTIONAL Law, passim, particularly c. 10. 

24 Cartes THe Supreme Court in Unirep States History, cc. 
22 and 24. Taney and his times still await an adequate history. 

25 rz Pet. (U. S.) 420 (1837). 

26 Of course, Story powerfully influenced American legal development, but his 
great talents found special scope in commercial law. See Roscoe Pound, “ The 
Place of Judge Story in the Making of American Law,” 7 Proc. CAMBRIDGE 
Hist. Soc. 33; 48 Am. L. Rev. 676; and the comments on Story of that shrewd 
judge of men, Jonn C. Gray, THe Nature AND SourRCES OF THE Law, 2 ed., 
129, 253. 

27 94 U. S. 113 (1876). 

28 See Roscoe Pound, “ Liberty of Contract,” 18 Yate L. J. 454, 470. 

29 See the very significant observations of Chief Justice Taft, in his response 
to the resolutions of the Bar in commemoration of the late Chief Justice: ‘“ The 
Interstate Commerce Commission was authorized to exercise powers the con- 
ferring of which by Congress would have been, perhaps, thought in the earlier 
years of the Republic to violate the rule that no legislative power can be dele- 
gated. But the inevitable progress and exigencies of government and the utter 
inability of Congress to give the time and attention indispensable to the exercise 
of these powers in detail forced the modification of the rule. Similar necessity 
caused Congress to create other bodies with analogous relations to the existing 
legislative, executive, and judicial machinery of the Federal Government, and 
these in due course came under the examination of this court. Here was a 
new field of administrative law which needed a knowledge of government and 
an experienced understanding of our institutions safely to define and declare. 
The pioneer work of Chief Justice White in this field entitles him to the 
gratitude of his countrymen.” 257 U. S. xxv-vi. 
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Mr. Justice Holmes is the great exception. A résumé of his 
constitutional opinions, with his outlook and technique, was ven- 
tured in this Review on the occasion of his seventy-fifth birth- 
day.*° The present Term marks twenty years of his service on 
the Court, and it is pertinent to add what is necessary to a sum- 
mary of those twenty years.** 

Assuredly Mr. Justice Holmes did not bring to the Court the 
gifts of a lawyer who had been immersed in great affairs, and yet 
his work is in the school of statesmanship. He is philosopher be- 
come king. Where others are guided through experience of life 
he is led by the humility of the sneer and the imagination 
of the poet. 

With myriad variations and ever-new detail his juristic pat- 
terns have been woven: 


“ The life of the law has not been logic; it has been experience.” ** 

“ [The Constitution] is an experiment, as all life is an experiment.” ** 

“ Great Constitutional provisions must be administered with caution. 
Some play must be allowed for the joints of the machine, and it must 
be remembered that legislatures are ultimate guardians of the liberty 
and welfare of the people in quite as great a degree as the courts.” ** 

“The word ‘right’ is one of the most deceptive of pitfalls; it is 
so easy to slip from a qualified meaning in the premise to an unqual- 
ified one in the conclusion. Most rights are qualified.” * 

“T am the last man in the world to quarrel with a distinction simply 
because it is one of degree. Most distinctions, in my opinion, are of 
that sort, and none are the worse for it. But the line which is drawn 
must be justified by the fact that it is a little nearer than the nearest 
opposing case to one pole of an admitted antithesis.” ** 

“Tt is a misfortune if a judge reads his conscious or unconscious 


80 29 Harv. L. Rev. 683. 

81 “Oliver Wendell Holmes, Associate Justice, appointed in place of Horace 
Gray, Associate Justice, . . . took his seat December 8, 1902,” 187 U. S. 
iii. The opinions here under review and classified at the end of this paper are 
confined to cases actually decided during Mr. Justice Holmes’ twenty years’ 
incumbency. Therefore no opinions are considered in decisions rendered after 
December 8, 1922. 

82 0. W. Hotmes, Tae Common Law, 1. 

88 Abrams v. United States, 250 U. S. 616, 630 (19109). 

84 Missouri, Texas & Kansas Ry. v. May, 194 U. S. 267, 270 (1904). 

85 Amer. Bank & Trust Co. v. Federal Bank, 256 U. S. 350, 358 (1921). 

86 Haddock v. Haddock, 201 U. S. 562, 631, 632 (1906). 
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sympathy with one side or the other prematurely into the law, and 
forgets that what seem to him to be first principles are believed by 
half his fellow men to be wrong. . . . We too need education in the 
obvious — to learn to transcend our own convictions and to leave 
room for much that we hold dear to be done away with short of 
revolution by the orderly change of law.” *” 


These apercus give the clues to his two thousand opinions. With 
these as guides he has fashioned a resolute and harmonious whole 
out of the isolated instances which involve the eternal conflicts 
between Nation and States, between liberty and authority. He 
has been vigilant for the Union, for which he fought at Ball’s 
Bluff and Antietam and Fredericksburg; he has been equally 
watchful to assure the scope for the States. upon which 
the Union rests. Federal power over commerce beyond State 
lines is not paralyzed by sterile abstractions; nor are the States, 
in dealing with their local problems, confined through a partisan 
or provincial picture of the Fourteenth Amendment. He has 
found the Constitution equal to the needs of a great Nation at 
war. But according to the same Constitution the individual 
must not be sacrificed to the Moloch of fear. To be sure, some of 
his weightiest utterances applying these views are merely dis- 
senting opinions — but they are dissents that shape history and 
record prophecy. 

In the large and undefined field of constitutional law it is pre- 
eminently true that exercise of judgment is screened by formal 
“principles.” That is the significance of Mr. Justice Holmes’ 
aphorism, “ general propositions do not decide concrete cases.” * 
But the intensity with which “ general propositions ” are felt, 
the flexibility with which they are applied, the recognition, that 
is, of competing “ general propositions,” and of the necessity of 
mediating between them or of leaving the field of accommodation 
to the legislature, do decide concrete cases. In law, also, the 
emphasis makes the song. It makes all the difference in the 
world whether the Constitution is treated primarily as a text for 
interpretation or as an instrument of government. This will 


87 Cortecrep Lecat PAPERS, 205. 
88 Lochner v. United States, 198 U. S. 45, 76 (1905). 
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determine whether the conception of the document is derived es- 
sentially from itself, or from one’s conception of the country, its 
devel@pments, its needs, its place in a civilized world: 


“Tt is said that a treaty cannot be valid if it infringes the Consti- 
tution, that there are limits, therefore, to the treaty-making power, 
and that one such limit is that what an act of Congress could not do 
unaided, in derogation of the powers reserved to the States, a treaty 


cannot do. . . . We do not mean to imply that there are no qualifica- 
tions to the treaty-making power; but they must be ascertained in a 
different way. . . . We are not yet discussing the particular case be- 


fore us but only are considering the validity of the test proposed .. . 
When we are dealing with words that also are a constituent act, like 
the Constitution of the United States, we must realize that they have 
called into life a being the development of which could not have been 
foreseen completely by the most gifted of its begetters. It was enough 
for them to realize or to hope that they had created an organism; it 
has taken a century and has cost their successors much sweat and 
blood to prove that they created a nation. The case before us must 
be considered in the light of our whole experience and not merely 
in that of what was said a hundred years ago. The treaty in question 
[protecting migratory birds] does not contravene any prohibitory 
words to be found in the Constitution. The only question is whether 
it is forbidden by some invisible radiation from the general terms of 
the Tenth Amendment.” 

“Here a national interest of very nearly the first magnitude is 
involved. It can be protected only by a national action in concert 
with that of another power. The subject-matter is only transitorily 
within the State and has no permanent habitat therein. But for the 
treaty and the statute there soon might be no birds for any powers 
to deal with. We see nothing in the Constitution that compels the 
Government to sit by while a food supply is cut off and the protectors 
of our forests and our crops are destroyed. It is not sufficient to rely 
upon the States. The reliance is vain, and were it otherwise, the 
question is whether the United States is forbidden to act. We are 
of opinion that the treaty and statute must be upheld.” *° 


As the United States is a nation in its dealings with other 
nations so this country is a single Nation in the activities of com- 
merce which project themselves beyond the lines of the individual 
States. The legislative exertion of this Federal power raises some 


39 Missouri v. Holland, 252 U. S. 416, 432, 433, 434, 435 (1920). 
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of the most difficult issues of practical wisdom that confront a 
Federal government which rules a continent. The power itself 
is not to be denied or mutilated by distinctions which rest ne 
in reason nor in the actualities of industrial life: 


~ “The objection urged against the power [to prohibit the yagi 
in interstate commerce of the products of cotton mills employing 
child labor] is that the States have exclusive control over their methods 
of production and that Congress cannot. meddle with them, and taking 
the proposition in the sense of direct intermeddling I agree to it and 
suppose that no one denies it. But if an act is within the powers spe- 
cifically conferred upon Congress, it seems to me that it is not made 
any less constitutional because of the indirect effects that it may have, 
however obvious it may be that it will have those effects, and that 
we are not at liberty upon such grounds to hold it void. . . . I should 
have thought that that matter had been disposed of so fully as to 
leave no room for doubt. I should have thought that the most con- 
spicuous decisions of this Court had made it clear that the power to 
regulate commerce and other constitutional powers could not be cut 
down or qualified by the fact that it might. interfere with the carrying 
out of the domestic policy of any State.” 

“The notion that prohibition is any less prohibition when applied 
to things now thought evil I do not understand. But if there is any 
matter upon which civilized countries have agreed — far more unani- 
mously than they have with regard to intoxicants and some other 
matters over which this country is now emotionally aroused — it is 
the evil of premature and excessive child labor. I should have thought 
that if we were to introduce our own moral conceptions where in my 
opinion they do not belong, this was preéminently a case for upholding 
the exercise of all its powers by the United States. 

“ But I had thought that the propriety of the exercise of a power 
admitted to exist in some cases was for the consideration of Congress 
alone and that this Court always had disavowed the right to intrude 
its judgment upon questions of policy or morals. It is not for this 
Court to pronounce when prohibition is necessary to regulation if it 
ever may be necessary — to say that it is permissible as against strong 
drink but not as against the product of ruined lives.” 

“ The act does not meddle with anything belonging to the States. 
They may regulate their internal affairs and their domestic commerce 
as they like. But when they seek to send their products across the 
State line they are no longer within their rights. If there were no 
Constitution and no Congress their power to cross the. line would de- 
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pend upon their neighbors. Under the Constitution such commerce: 
belongs not to the States but to Congress to regulate. It may carry 
out its views of public policy whatever indirect effect they may have 
upon the activities of the States. Instead of being encountered by a 
prohibitive tariff at her boundaries the State encounters the public 
policy of the United States which it is for Congress to express. 
The public policy of the United States is shaped with a view to the 
benefit of the nation as a whole. If, as. has been the case within the 
memory of men still living, a State should take a different view of the 
propriety of sustaining a lottery from that which generally prevails, 
I cannot believe that the fact would require a different decision from 
that reached in Champion v. Ames. Yet in that case it would be said 
with quite as much force as in this that Congress was attempting to 
intermeddle with the State’s domestic affairs. The national welfare as 
understood by Congress may require a different attitude within its 
sphere from that of some self-seeking State. It seems to me entirely 
constitutional for Congress to enforce its understanding by all the 
means at its command.” *°° 


The Nation that was called into being by the Constitution was 
thus endowed adequately to meet growth and change and 
to maintain its dignity and its interest in the common interests 
of the world. But the Constitution was also the product of great 
historic conflicts, and sought specifically to guard against the re- 
currence of historic grievances by preferring the risks of toler- 
ance to the dangers of tyranny. Mr. Justice Holmes’ dissenting 
opinion in the Abrams case will live as long as the august maj- 
esty of English prose has power to thrill: 


“T do not doubt for a moment that by the same reasoning that 
would justify punishing persuasion to murder, the United States con- — 
stitutionally may punish speech that produces or is intended to pro- 
duce a clear and imminent danger that it will bring about forthwith 
certain substantive evils that the United States constitutionally may 
seek to prevent. The power undoubtedly is greater in time of war than 
in time of peace because war opens dangers that do not exist at other 
times. 

“ But as against dangers peculiar to war, as against others, the prin- 
ciple of the right to free speech is always the same. It is only the 
Present danger of immediate evil or an intent to bring it about that 


40 Hammer v. Dagenhart, 247 U. S. 251, 277, 278, 280, 281 (1918). 
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‘warrants Congress in setting a limit to the expression of opinion where 
private rights are not concerned. Congress certainly cannot forbid 
all effort to change the mind of the country. 

“Tn this case sentences of twenty years imprisonment have been 
imposed for the publishing of two leaflets that I believe the defendants 
had as much right to publish as the Government has to publish the 
Constitution of the United States now vainly invoked by them. Even 
if I am technically wrong and enough can be squeezed from these 
poor and puny anonymities to turn the color of legal litmus paper; I 
will add, even if what I think the necessary intent were shown; the 
most nominal punishment seems to me all that possibly could be in- 
flicted, unless the defendants are to be made to suffer not for what 
the indictment alleges but for the creed that they avow — a creed that I 
believe to be the creed of ignorance and immaturity when honestly 
held, as I see no reason to doubt that it was held here, but which, 
although made the subject of examination at the trial, no one has a 
right to consider in dealing with the charges before the Court. 

“Persecution for the expression of opinions seems to me perfectly 
logical. If you have no doubt of your premises or your power and 
want a certain result with all your heart you naturally express your 
wishes in law and sweep away all opposition. To allow opposition by 
speech seems to indicate that you think the speech impotent, as when 
a man says that he has squared the circle, or that you do not care 
whole-heartedly for the result, or that you doubt either your power 
or your premises. But when men have realized that time has upset 
many fighting faiths, they may come to believe even more than they 
believe the very foundations of their own conduct that the ultimate 
good desired is better reached by free trade in ideas — that the best 
test of truth is the power of the thought to get itself accepted in the 
competition of the market, and that truth is the only ground upon 
which their wishes safely can be carried out. That at any rate is 
the theory of our Constitution. It is an experiment, as all life is an 
experiment. Every year if not every day we have to wager our salva- 
tion upon some prophecy based upon imperfect knowledge. While 
that experiment is part of our system I think that we should be eter- 
nally vigilant against attempts to check the expression of opinions 
that we loathe and believe to be fraught with death, unless they so 
imminently threaten immediate interference with the lawful and press- 
ing purposes of the law that an immediate check is required to save 
the country. I wholly disagree with the argument of the Government 
that the First Amendment left the common law as to seditious libel in 
force. History seems to me against the notion. I had conceived that 
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the United States through many years had shown its repentance for 
the Sedition Act of 1798, by repaying fines that it imposed. Only 
the emergency that makes it immediately dangerous to leave the cor- 
rection of evil counsels to time warrants making any exception to 
the sweeping command, ‘ Congress shall make no law . . . abridging 
the freedom of speech.’ Of course I am speaking only of expressions 
of opinion and exhortations, which were all that were uttered here, 
but I regret that I cannot put into more impressive words my belief 
that in their conviction upon this indictment the defendants were de- 
prived of their rights under the Constitution of the United States.” ** 


His statesmanship is nowhere more manifest than in his lively 
realization that in domestic affairs. the Nation is a Union of 
States. He has sturdily resisted every tendency of the Court to 
translate its views or assumptions as to social policy into the 
law of each of the forty-eight States. With him the conception 
of federalism, with its flexible resources for compromising the 
requirements of national uniformity with the needs of local diver- 
sities and effective local action, is not frustrated in application: 


“There is nothing that I more deprecate than the use of the 
Fourteenth Amendment beyond the absolute compulsion of its words 
to prevent the making of social experiments that an important part 
of the community desires, in the insulated chambers afforded by the 
several States, even though the experiments may seem futile or even 
noxious to me and to those whose judgment I most respect.” *? 

“The Fourteenth Amendment, itself a historical product, did not 
destroy history for the States and substitute mechanical compartments 
of law all exactly alike.” ** 


And so in all the varieties of State action evoked by a complex 
industrial civilization, he permits the States ample scope to solve 
their problems with energy and individuality: 


“The dangers of a delusive exactness in the application of the 
Fourteenth Amendment have been adverted to before now... . I 


#1 Abrams v. United States, 250 U. S. 616, 627-631 (1919). For a discussion 
of Mr. Justice Holmes’ treatment of the First Amendment, in a series of cases, 
see ZECHARIAH CHAFEE, JR., FREEDOM OF SPEECH, c. 2, and the comments upon 
the Abrams case by Sir Frederick Pollock in 36 Law Quart. REv. 334. 

42 Truax v. Corrigan, 257 U. S. 312, 344 (1021). 

48 Jackman v. Rosenbaum Co., 260 U. S. 22, 31 (October 23, 1922). 
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cannot understand the notion that it would be unconstitutional to 
authorize boycotts and the like in aid of the employees’ or the em- 
ployers’ interest by statute when the same result has been reached 
constitutionally without statute by Courts with whom I agree.” * 

“JT think further that the selection of the class of employers and 
employees for special treatment, dealing with both sides alike, is be- 
yond criticism on principles often asserted by this Court. And espe- 
cially I think that without legalizing the conduct complained of the 
extraordinary relief by injunction may be denied to the class. Legis- 
lation may begin where an evil begins. If, as many intelligent people 
believe, there is more danger that the injunction will be abused in labor 
cases than elsewhere, I can feel no doubt of the power of the legisla- 
ture to deny it in such cases.” *° 


Thus in regard to the most sensitive field of State legislation. 
Equally adequate is the scope permitted the States in devising 
ways and means for paying the bills of society or using taxation 
as an instrument of social policy: 


“ The objection to the taxation as double may be laid on one side. 
That is a matter of State law alone. The Fourteenth Amendment no 
more forbids double taxation than-it does doubling the amount of 
a tax; short of confiscation or proceedings unconstitutional on other 
grounds. . . . We are of opinion that it is also within the power of 
a State, so far as the Constitution of the United States is concerned, 
to tax its own corporations in respect of the stock held by them in 
other domestic corporations, although unincorporated stockholders are 
exempt. A State may have a policy in taxation. Quong Wing v. Kirk- 
endall, 223 U.S. 59, 63. If the State of Arkansas wished to discour- 
age but not to forbid the holding of stock in one corporation by another 
and sought to attain the result by this tax, or if it simply saw fit to 
make corporations pay for the privilege, there would be nothing in the 
Constitution to hinder. A discrimination between corporations and 
individuals with regard to a tax like this cannot be pronounced arbi- 
trary, although we may not know the precise ground of policy that led 
the State to insert the distinction in the law.” *° 


The difficulties of adjusting the contesting claims arising from 
congested communities, railroads, and the hazards to life are 


44 Truax v. Corrigan, 257 U. S. 312, 342, 343 (1921). 
4° Ibid., 343. 
46 Ft. Smith Lumber Co. v. Arkansas, 251 U. S. 532, 533, 534 (1920). 
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sufficiently baffling without being cast into the mold of rigid con- 
stitutional categories: 


Grade crossings call for a necessary adjustment of two conflicting 
interests — that of the public using the streets and that of the rail- 
roads and the public using them. Generically the streets represent the 
more important interest of the two. There can be no doubt that they 
did when these railroads were laid out, or that the advent of auto- 
mobiles has given them an additional claim to consideration. . . . Be- 
ing places to which the public is invited and that it necessarily fre- 
quents, the State, in the care of which this interest is and from which, 
ultimately, the railroads derive their right to occupy the land, has 
a constitutional right to insist that they shall not be made dangerous 
to the public, whatever may be the cost to the parties introducing the 
danger. . . . It is said that if the same requirement were made for. 
the other grade crossings of the road it would soon be bankrupt. That 
the States might be so foolish as to kill a goose that lays golden eggs 
for them, has no bearing on their constitutional rights. If it reasonably 
can be said that safety requires the change it is for them to say whether 
they will insist upon it, and neither prospective bankruptcy nor en- 
gagement in interstate commerce can take away this fundamental 
right of the sovereign of the soil. . . . Intelligent self-interest should 
lead to a careful consideration of what the road is able to do without 
ruin, but this is not a constitutional duty.” 47 


In many instances and in various forms he has repelled efforts 
to spell pedantic perfection into the Fourteenth Amendment. 
Again and again he has recognized the necessity for allowing play 
to the joints of the crude machine of government: 


“When the power of the Court in all other respects is estab- 
lished, what acts of the defendant shall be deemed a submission to its 
power is a matter on which States may differ. If a statute should pro- | 
vide that filing a plea in abatement, or taking the question to a 
higher court should have that effect, it could not be said to deny due 
process of law. . . . It can be no otherwise when a court so decides 
as to proceedings in another State. It may be mistaken upon what to 
it is matter of fact, the law of the other State. But a mere mistake 
of that kind is not a denial of due process of law. . . . Whenever a 
wrong judgment is entered against a defendant his property is taken 
when it should not have been, but whatever the ground may be, if 


47 Erie R. R. Co. v. Public Util. Commrs., 254 U. S. 394, 410, 411 (1920). 
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the mistake is not so gross as to be impossible in a rational administra- 
tion of justice, it is no more than the imperfection of man, not a 
denial of constitutional rights.” ** 


But there are limits to State action — the limits derived from 
the fact of Union and from the rudimentary decencies of fair 
play. The difficulties of adjusting the powers of taxation of the 
States and the Nation in common sources of revenue, like a 
great transcontinental railroad system, will not be allowed to 
defeat an obvious attempt of the State to project itself beyond 
State lines at the expense of the organic whole: 


“As the law is administered, the tax commissioner fixes the value 
of the total property of each railroad by the total value of its stocks 
and bonds and assesses the proportion of this value that the main 
track mileage in North Dakota bears to the main track of the whole 
line. But on the allegations of the bill, which is all that we have be- 
fore us, the circumstances are such as to make that mode of assess- 
ment indefensible. North Dakota is a State of plains, very different 
from the other States, and the cost of the roads there was much less 
than it was in mountainous regions that the roads had to traverse. 
The State is mainly agricultural. Its markets are outside its boun- 
daries and most of the distributing centers from which it purchases 
also are outside.. It naturally follows that the great and very val- 
uable terminals of the roads are in other States. So looking only to 
the physical track the injustice of assuming the value to be evenly 
distributed according to main track mileage is plain. But that is 
not all. 

“The only reason for allowing a State to look beyond its borders 
when it taxes the property of foreign corporations is that it may get 
the true value of the things within it, when they are part of an organic 
system of wide extent, that gives them a value above what they other- 
wise would possess. The purpose is not to expose the heel of the 
system to a mortal dart — not, in other words, to open to taxation 
what is not within the State.” * 


The problems raised by “ big business ” baffled the wisdom 
and courage of a Roosevelt. Their intricacies and urgencies have 
only increased with time. The widest scope must be permitted 
to the inventions of statesmanship, the experimentation and 


48 Chicago Life Ins. Co. v. Cherry, 244 U. S. 25, 29, 30 (1917). 
49 Wallace v. Hines, 253 U. S. 66, 69 (1920). 
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bunglings of legislatures. Only they must not outrage common 
decency and disregard those procedural safeguards which are 
so largely the assurance of political liberty: 


“The statute bristles with severities that touch the plaintiff alone, 
and raises many questions that would have to be answered before it 
could be sustained. We deem it sufficient to refer to those that were 
mentioned by the District Court; a classification which, if it does not 
confine. itself to the American Sugar Refinery, at least is arbitrary be- 
yond possible justice, — and a creation of presumptions and special 
powers against it that can have no foundation except the intent to 
destroy. ... 

“As to the presumptions, of course the legislature may go a good 
way in raising one or in changing the burden of proof, but there are 
limits. . . . The presumption created here has no relation in experi- 
ence to general facts. It has no foundation except with tacit reference 
to the plaintiff. But it is not within the province of a legislature to 
declare an individual guilty or presumptively guilty of a crime.” ~° 


Mr. Justice Holmes’ insistence, in all his writings, on intellec- 
tual rigor is vindicated in his constitutional opinions. He bids 
us, steadily, to think things and not words. At the core of his le- 
gal opinions is the realization that words are but symbols of things 
and relations, And so his constitutional opinions are but.applica- 
tions of his candid insight into the realities of law-making and the 
share that courts have in its process. For him jurisdiction rests 
ultimately on power, and law is the voice of some defined organ of 
the state: 


“The foundation of jurisdiction is physical power, although in 
civilized times it is not necessary to maintain that power throughout 
proceedings properly begun, and although submission to the jurisdic- 
tion by appearance may take the place of service upon the person. 
Michigan Trust Co. v. Ferry, 228 U. S. 346, 353. Pennsylvania Fire 
Insurance Co. v. Gold Issue Mining & Milling Co., decided to-day, 
post, 93. No doubt there may be some extension of the means of 
acquiring jurisdiction beyond service or appearance, but the founda- 
tion should be borne in mind. . . . And in States bound together by 
a Constitution and subject to the Fourteenth Amendment, great 


50 McFarland v. Amer. Sugar Co., 241 U. S. 79, 86 (1916). 
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care should be used not to let fiction deny the fair play that can be 
secured only by a pretty close adhesion to fact.” * 

“ The common law is not a brooding omnipresence in the sky but the 
articulate voice of some sovereign or quasi-sovereign that can be identi- 
fied; although some decisions with which I have disagreed seem to me 
to have forgotten the fact. It always is the law of some State, and if 
the District Courts adopt the common law of forts, as they have shown 
a tendency to do, they thereby assume that a law not of maritime 
origin and deriving its authority in that territory only from some par- 
ticular State of this Union also governs maritime torts in that terri- 
tory — and if the common law, the statute law has at least equal force, 
as the discussion in The Osceola assumes. On the other hand the re- 
fusal of the District Courts to give remedies coéxtensive with the com- 
mon law would prove no more than that they regarded their jurisdiction 
as limited by the ancient lines — not that they doubted that the com- 
mon law might and would be enforced in the courts of the States as 
it always has been.” *2 | 

“TI do not suppose that anyone would say that the words, ‘ The 
judicial power shall extend . . . to all cases of admiralty and mari- 
time jurisdiction,’ Const. Art. III, § 3, by implication enacted a whole 
code for master and servant at sea, that could be modified only by a 
constitutional. amendment. But somehow or other the ordinary 
common-law rules of liability as between master and servant have 
come to be applied to a considerable extent in the admiralty. 
If my explanation, that the source is the common law of the several 
States, is not accepted, I can only say, I do not know how, unless by 
the fiat of the judges. But surely the power that imposed the liability 
can change it, and I suppose that Congress can do as much as the 
judges who introduced the rules. For we know that they were intro- 

duced and cannot have been elicited by logic alone from the mediaeval 
sea laws.” 5* 


He does not delude himself with phrases, and to that extent 
helps us to avoid verbal mirages: 


51 McDonald v. Mabee, 243 U. S. 90, 91 (1017). Cf. Flexner v. Farson, 
248 U. S. 289 (1919), and its discussion by A. W. Scott, “ Business Jurisdiction 
over Non-Residents,” 32 Harv. L. Rev. 871, 877, 889 et seq. 

52 Southern Pacific Co. v. Jensen, 244 U. S. 205, 222 (1917). 

53 Knickerbocker Ice Co. v. Stuart, 253 U. S. 149, 167 (1920). As to the 
application of Mr. Justice Holmes’ conception of the admiralty jurisdiction of 
the United States, see John G. Palfrey, “The Common Law Courts and the Law 

of the Sea,” 36 Harv. L. Rev. 777. 
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“Such words as ‘right’ are a constant solicitation to fallacy.” ** 

“ Delusive exactness is a source of fallacy throughout the law. By 
calling a business ‘ property’ you make it seem like land, and lead 
up to the conclusion that a statute cannot substantially cut down the 
advantages of ownership existing before the statute was passed. An 
established business no doubt may have pecuniary value and commonly 
is protected by law against various unjustified injuries. But you cannot 
give it definiteness of contour by calling it a thing. It is a course 
of conduct and like other conduct is subject to substantial modifica- 
tion according to time and circumstances both in itself and in regard 
to what shall justify doing it a harm.” © 


The eternal struggle in the law between constancy and 
change ** is largely a struggle between the forces of history and 
the forces of reason, between past reason and present needs. The 
valid claims of both, but with varying weight in different aspects 
of legal control, find frequent expression in Mr. Justice Holmes’ 
opinions. The essential difficulty of these adjustments lies in the 
impossibility of making quantitative determinations. Specific 
cases gradually work out the approximate directions. The wise 
application of the claims of history and of reason was strikingly 


54 Jackman v. Rosenbaum Co., 260 U. S. 22, 31 (October 23, 1922). 
55 Truax v. Corrigan, 257 U. S. 312, 342, 343 (1921). The reports are ram- 
pant with illustrations of the confusion between human claims of diverse interests 
and their legal recognition and enforcement. To this confusion are traceable 
serious divisions in the Supreme Court in cases of large public importance. 
See, for instance, Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229, 251, 
270, 271 (1917); Denver v. Denver Union Water Co., 246 U.S. 178, 196-198 
(1918) ; Internat’l News Serv. v. Asso. Press, 248 U. S. 215, 234, 235, 246-248, 
250, 262-267 (1918). Mr. Justice Holmes has deemed it necessary to remind 
us that it “is true and not quite as tautologous as it seems, that the law knows 
nothing but legal rights,” Denver v. Denver Union Water Co., supra. The under- 
lying philosophic considerations to be kept in mind by judges in their process 
of law-making, particularly with the increasing complexity of modern society, 
he has also set forth: ’ 

“ As law embodies beliefs that have triumphed in the battle of ideas and then 
have translated themselves into action, while there still is doubt, while opposite 
convictions still keep a battle front against each other, the time for law has 
not come; the notion destined to prevail is not yet entitled to the field. It is a 
misfortune if a judge reads his conscious or unconscious sympathy with one 
side or the other prematurely into the law, and forgets that what seem to him 
to be first principles are believed by half his fellow-men to be wrong.” CoLLEcTED 
Lecat PAPERS, 294, 295. 

56 See Roscoe Pounp, INTERPRETATIONS oF LecaL History, c. 1. 
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indicated by two opinions rendered the same day. In determin- 
ing the present attitude of the law towards a man standing his 
ground when attacked with a deadly weapon, ancient history 
has very little pertinence: 


“Tt is useless to go into the developments of the law from the time 
when a man who had killed another no matter how innocently had to 
get his pardon, whether of grace or of course. Concrete cases or 
illustrations stated in the early law in conditions very different from 
the present, like the reference to retreat in Coke, Third Inst. 55, and 
elsewhere, have had a tendency to ossify into specific rules without 
much regard for reason. . . . The law has grown, and even if his- 
torical mistakes have contributed to its growth it has tended in the 
direction of rules consistent with human nature.” 


But when the technical restriction of the Constitution as to 
laying a “direct tax” is invoked against the modern device 
of succession taxes, “a page of history is worth a volume 
of logic.” 


Serenely dwelling above the sound of passing shibboleths, 
Mr. Justice Holmes has steadfastly refused to lower his ear to 
catch the murmur of the moment. But his humor and humility 
are too strong to make him regard even the highest tribunal 
as a Grand Lama. The Supreme Court, like all human institu- 
tions, must earn reverence through the test of truth.” He has 
built himself into the structure of our national life. He has 
written himself into the slender volume of the literature of all 
times. 


Felix Frankfurter. 
Harvarp Law Scnoo.. 


57 Brown v. United States, 256 U. S. 335, 343 (1921). 
58 New York Trust Co. v. Eisner, 256 U. S. 345, 349 (1921). 

59 See the Lincoln Day, 1898, address of Mr. Justice Brewer, “ Government 
by Injunction,” in 15 Nat. Corp. Rep. 848, 849: “It is a mistake to suppose 
that the Supreme Court is either honored or helped by being spoken of as 
beyond criticism. On the contrary, the life and character of its justices should 
be the objects of constant watchfulness by all, and its judgments subject to the 
freest criticism. The time is past in the history of the world when any living 
man or body of men can be set on a pedestal and decorated with a halo. True, 
many criticisms may be, like their authors, devoid of good taste, but better all 
sorts of criticism than no criticism at all. The moving waters are full of life 
and health; only in the still waters is stagnation and death.” 
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Norte: Following is a topical list of decisions, raising constitutional 
questions, in which opinions were written by Mr. Justice Holmes. 
They cover the period from January 5, 1903, the date of his first 
opinion, through December 11, 1922, and are to be found in the Re- 
ports from 187 U. S. through 260 U. S. 


Due Process (V AND XIV AMENDMENTS) AND EQuaL PROTECTION OF 
THE Laws (XIV AMENDMENT) 


“ Police Power”: Social legislation, utility regulation, foreign corpora- 
tions, procedural legislation, etc., etc. 


Otis v. Parker, 187 U. S. 606; Brownfield v. South Carolina, 189 
U. S. 426; San Diego Co. v. Jasper, 189 U. S. 439; Anglo American 
Co. v. Davis Co., No. 1, 191 U. S. 373; Same v. Same, No. 2, 191 U.S. 
376; James v. Appel, 192 U. S. 129; Rogers v. Alabama, 192 U. S. 
226; Central Stockyards v. Louisville Ry., 192 U. S. 568; Rippey v. 
Texas, 193 U. S. 504; United States v. Sing Tuck, 194 U. S. 161; 
Missouri, Kansas & Texas Ry. v. May, 194 U. S. 267; Aikens v. Wis- 
consin, 195 U.S. 194; Lochner v. United States, 198 U. S. 45, 74 (dis- 
sent); United States v. Ju Toy, 198 U.S. 253; C. B. & Q. Ry. v. 
Drainage Commissioners, 200 U. S. 561, 595 (dissent); Otis Co. v. 
Ludlow Co., 201 U. S. 140; Soper v. Lawrence Brothers Co., 201 U. S. 
359; Rawlins v. Georgia, 201 U. S. 638; Cox v. Texas, 202 U.S. 446; 
National Council v. State Council, 203 U. S. 151; Ellis v. United States, 
206 U. S. 246; Interstate Ry. Co. v. Massachusetts, 207 U. S. 79; 
Chin Yow v. United States, 208 U. S. 8; Adair v. United States, 208 
U.S. 161, 190 (dissent); Hudson County Water Co. v. McCarter, 209 
U. S. 349; Prentiss v. Atlantic Coast Line, 211 U. S. 210; Moyer »v. 
Peabody, 212 U. S. 78; Louisville Railroad Co. v. Central Stockyards 
Co., 212 U. S. 132; Scott County Co. v. Hines, 215 U. S. 336; King 
v. West Virginia, 216 U. S. 92; Laurel Hill Cemetery v. San Francisco, 
216 U. S. 358; Northern Pacific Ry. v. North Dakota, 216 U. S. 579; 
Standard Oil v. Tennessee, 217 U. S. 413; Noble State Bank v. Has- 
kell, 219 U. S. 104; Assaria State Bank v. ‘Dolley, 219 U. S. 121; 
Engel v. O’Malley, 219 U. S. 128; Sperry & Hutchinson Co. v. Rhodes, 
220 U. S. 502; Blinn v. Nelson, 222 U. S. 1; Quong Wing v. Kirken- 
dall, 223 U.S. 59; Collins v. Texas, 223 U. S. 288; Cedar Rapids Co. 
v. Cedar Rapids, 223 U. S. 655; Western Union Tel. Co. v. Richmond, 
224 U. S. 160; Louisville v. Cumberland Tel. & Tel. Co., 225 U. S. 
430; Central Lumber Co. v. South Dakota, 226 U. S. 157; Abilene 
Bank v. Dolley, 228 U. S. 1; Madera Water Works v. Madera, 228 
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~ U.S. .454; Tiaco v. Forbes, 228 U. S. 549; Norfolk & Western Ry. Co. 
v. Dixie Co., 228 U. S. 539; Nash v. United States, 229 U. S. 373; 
Seattle, Renton & So. Ry. v. Linhoff, 231 U. S. 568; Hobbs v. Head 
& Dowst Co., 231 U. S. 692; Bacon v. Rutland Co., 232 U. S. 134; 
Patsone v. Pennsylvania, 232 U.S. 138; Chicago, Milwaukee Ry. Co. 
v. Polt, 232 U.S. 165; Herbert v. Bicknell, 233 U.S. 70; San Joaquin 
Co. v. Stanislaus County, 233 U. S. 454; International Harvester v. 
Kentucky, 234 U. S. 217; Keokee Coke Co. v. Taylor, 234 U. S. 224; 
Pipe Line Cases, 234 U. S. 548; Willoughby v. Chicago, 235 U. S. 45; 
Coppage v. Kansas, 236 U. S. 1, 26 (dissent); Grant Timber Co. v. 
Gray, 236 U. S. 133; Frank v. Magnum, 237 U. S. 309, 345 (dissent) ; 
McFarland v. American Sugar Co., 241 U. S. 79; De La Rama v. De 
La Rama, 241 U. S. 154; Terminal Taxicab Co. v. Dist. of Col., 241 
U. S. 252; Louisville & Nashville R. R. v. Stewart, 241 U. S. 261; 
O’Neil v. Northern Colorado Irrigation Co., 242 U. S. 21; Berry v. 
Davis, 242 U. S. 468; McDonald v. Mabee, 243 U. S. 90; Penna. Fire 
Ins. Co. v. Gold Issue Mining Co., 243 U.S. 93; Chicago Life Ins. Co. 
v. Cherry, 244 U. S. 25; Rowland v. St. Louis & S. F. R. R. Co., 244 
U. S. 106; Saunders v. Shaw, 244 U. S. 317; Ex parte Indiana Trans- 
portation Co., 244 U. S. 456; Wear v. Kansas, 245 U. S. 154; Denver 
v. Denver Union Water Co., 246 U. S. 178, 195 (dissent); Detroit & 
Mackinac Ry. v. Paper Co., 248 U. S. 30; Watters v. Michigan, 248 
U.S. 65; Hebe Co. v. Shaw, 248 U. S. 297; Pierce Oil Corp. v. City 
of Hope, 248 U. S. 498; Dominion Hotel v. Arizona, 249 U. S. 265; 
St. Louis Poster Adv. Co. v. St. Louis, 249 U. S. 269; Arizona Em- 
ployers’ Liability Cases, 250 U. S. 400, 431 (concurring); Chicago, 
R. I. & Pac. Ry. Co. v. Cole, 251 U. S. 54; Brooks-Scanlon Co. v. R. 
R. Comm., 251 U.S. 396; Erie R. R. Co. v. Public Util. Comrs., 254 
U. S. 394; Bullock v. R. R. Comm. of Florida, 254 U. S. 513; Hollis 
v. Kutz, 255 U. S. 452; Block v. Hirsh, 256 U. S. 135; Marcus Brown 
Co. v. Feldman, 256 U. S. 170; Springfield Gas Co. v. Springfield, 257 
U. S. 66; Truax v. Corrigan, 257 U. S. 312, 343 (dissent); Forbes 
Pioneer Line v. Comm’rs of Everglades Drainage Dist., 258 U. S. 338; 
Jackman v. Rosenbaum Co., 260 U. S. 22. 


Eminent Domain 

‘Strickley v. Highland Boy Co., 200 U. S. 527; West Chicago R. Co. 
v. Chicago, 201 U. S. 506, 529 (concurring); Boston Chamber of 
Commerce v. Boston, 217 U. S. 189; McGovern v. New York, 229 U. 
S. 363; New York v. Sage, 239 U. S. 57; Mt. Vernon Co. v. Alabama, 
240 U. S. 30; Hendersonville, etc., Co. v. Blue Ridge Ry., 243 U. S. 
563; United Railroads v. San Francisco, 249 U. S. 517; Louisville & 
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Nashville R. R., v. Westerh Union Tel. Co., 250 U. S. 363; Morris- 
dale Coal Co. v. United States, 259 U. S. 188; Pine Hill Coal Co. v. 
United States, 260 U. S. ooo. 


TAXATION 


National and State: involving, V, XIV, and XVI Amendments 


Blackstone v. Miller, 188 U. S. 189; Kidd v. Alabama, 188 U. S. 
730; Missouri v. Dockery, 191 U. S. 165; Fargo v. Hart, 193 U. S. 
490; Wright v. Louisville & Nashville R. Co., 195 U. S. 219; Seattle 
v. Kelleher, 195 U. S. 351; Coulter v. Louisville & Nashville R. Co., 
196 U. S. 599; Louisville & Nashville R. Co. v. Barber Asphalt Co., 
197 U.S. 430; Savannah Ry. v. Savannah, 198 U. S. 392; Union Tran- 
sit Co. v. Kentucky, 199 U. S. 194, 211 (dissent); Carroll v. Green- 
wich Insurance Co., 199 U. S. 401; Minnesota Iron Co. v. Kline, 199 
U. S. 593; New York Central R. v. Miller, 202 U. S. 584; Hatch v. 
Reardon, 204 U. S. 152; C. B. & Q. Ry. Co. v. Babcock, 204 U. S. 
585; Martin v. District of Columbia, 205 U. S. 135; Chanler v. Kel- 
sey, 205 U. S. 466, 479 (dissent); Copper Queen Mining Co. v. 
Arizona Board, 206 U. S. 474; Raymond v. Chicago Traction Co., 
207 U.S. 20, 40 (dissent); First National v. Albright, 208 U. S. 548; 
Peddell v. New York, 211 U. S. 446; Selliger v. Kentucky, 213 U. S. 
200; Flaherty v. Hanson, 215 U. S. 515, 527 (dissent); Southern Ry. 
Co. v. Greene, 216 U. S. 400; Louisville & Nashville R. Co. v. Gaston, 
216 U. S. 418; Assessors v. New York Life Ins. Co., 216 U. S. 517; 
Hammond Packing Co. v. Montana, 233 U. S. 331; Wheeler v. New 
York, 233 U. S. 434; Pullman Co. v. Knott, 235 U. S. 23; Equitable 
Life Society v. Pennsylvania, 238 U. S. 143; Bi-Metallic Co. v. Colo- 
rado, 239 U. S. 441; Gas Realty v. Schneider Co., 240 U. S. 55; Bul- 
len v. Wisconsin, 240 U. S. 625; United States v. Lu Fuey Moy, 241 
U. S. 394; Towner v. Eisner, 245 U. S. 418; Fidelity & Columbia N. 
Co. v. Louisville, 245 U. S. 54; Maxwell v. Bugbee, 250 U. S. 525, 543 
(dissent); Ft. Smith Lumber Co. v. Arkansas, 251 U. S. 532; Eisner 
v. Macomber, 252 U. S. 189, 219 (dissent); Evans v. Gore, 253 U. S. 
245, 264 (dissent); Alaska v. Smith, 255 U. S. 44; Nickel v. Cole, 256 
U.S. 222; St. Louis, San Francisco Ry. v. Middlekamp, 256 U. S. 226; 
New York Trust Co. v. Eisner, 256 U. S. 345; Citizens’ National Bank 
v. Durr, 257 U. S. 107; Gillespie v. Oklahoma, 257 U. S. 501; Burrill 
v. Locomobile Co., 258 U. S. 34; J. L. Whiting-J. J. Adams Co. v. 
Burrill, 258 U. S. 39; St. Louis Cotton Compress Co. v. Arkansas, 260 
U. S. 000. 
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FREEDOM OF SPEECH 
(Arising under I and XIV Amendments) 


Patterson v. Colorado, 205 U. S. 454; Fox v. Washington, 236 U. S. 
273; Schenck v. United States, 249 U. S. 47; Frohwerck v. United 
States, 249 U.S. 204; Debs v. United States, 249 U. S. 211; Abrahams 
v. United States, 250 U. S. 616, 624 (dissent); Milwaukee Pub. Co. v. 
Burleson, 255 U. S. 407, 437 (dissent); American Column Co. 2. 
United States, 257 U. S. 377, 412 (dissent); Leach v. Carlisle, 258 
U.S. 138, 144 (dissent). 


PROTECTION AGAINST UNREASONABLE SEARCHES AND SEIZURES AND 
SELF-CRIMINATION, PROVISIONS AFFECTING CRIMINAL CASES, 
TRIAL BY JURY, ETC., ETC. 


Kepner v. United States, 195 U. S. 100, 134 (dissent); Matter of 
Moran, 203 U. S. 96; Paraiso v. United States, 207 U. S. 368; Holt v. 
United States, 218 U. S. 245; Matter of Harris, 221 U. S. 274; Hyde 
v. United States, 225 U.S. 347, 384 (dissent); Brown v. Elliott, 225 
U. S. 392, 402 (dissent); Breese & Dickerson v. United States, 226 
U. S. 1; Heike v. United States, 227 U. S. 131; Johnson v. United 


States, 228 U. S. 457; Gompers v. United States, 233 U. S. 604; 
United States v. Portale, 235 U.S. 27; United States v. Oppenheimer, 
242 U.S. 85; Ex parte Simons, 247 U. S. 231; Toledo Newspaper Co. 
v. United States, 247 U. S. 402; Silverthorne v. United States, 251 
U. S. 385; Horning v. District of Columbia, 254 U. S. 135. 


IMPAIRMENT OF OBLIGATION OF CONTRACT 


Diamond Glue Co. v. United States Glue Co., 187 U. S. 611; Knox- 
ville Water Co. v. Knoxville, 189 U. S. 434; Dawson v. Columbia 
Trust Co., 197 U. S. 178; Muhlker v. Harlem R. R. Co., 197 U.S. 544, 
571 (dissent); Savannah Ry. v. Savannah, 198 U. S. 392; Tampa Co. 
v. Tampa, 199 U. S. 241; National Council v. State Council, 203 U. S. 
151; Kuhn v. Fairmont Coal Co., 215 U. S. 349, 370 (dissent); 
Arkansas Ry. Co. v. Louisiana & Arkansas Ry., 218 U. S. 431; Fisher 
v. New Orleans, 218 U. S. 438; Calder v. Michigan, 218 U. S. 591; 
Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 655; Pomona v. 
Sunset Tel. Co., 224 U. S. 330; Murray v. Pocatello, 226 U. S. 318; 
Pittsburgh Steel Co. v. Baltimore Eq. Society, 226 U. S. 455; Madera 
Water Works v. Madera, 228 U. S. 454; Trimble v. City of Seattle, 
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231 U. S. 683; Hobbs v. Head & Dowst Co., 231 U. S. 692; Alabama 
v. Schmidt, 232 U. S. 168; Wright v. Central of Georgia Ry. Co., 236 
U. S. 674; Interborough Transit v. Sohmer, 237 U. S. 276; Southern 
Wisconsin Ry. v. Madison, 240 U. S.-457; Cuyahoga Power Co. v. 
Akron, 240 U. S. 462; Covington v. South Covington St. Ry. Co., 246 
U. S. 413; International & G. N. Ry. Co. v. Anderson Co., 246 U. S. 
424; Georgia v. Cincinnati Southern R. Co., 248 U. S. 26; Englewood 
v. Denver & S. Platte Ry., 248 U. S. 294; Central of Georgia Ry. Co. 
v. Wright, 248 U. S. 525; Darling v. City of Newport News, 249 U. S. 
540; Central of Georgia Ry. Co. v. Wright, 250 U. S. 519; Troy Union 
R. R. Co. v. Mealy, 254 U. S. 47; Mutual Life Ins. Co., v. Liebing, 
259 U. S. 209; Pennsylvania Coal Co. v. Mahon, 260 U. S. ooo. 


FAItH AND CREDIT CLAUSE 


German Savings Bank v. Dormitzer, 192 U. S..125; Jaster v. Currie, 
198 U. S. 144; Louisville & Nashville Ry. Co. v. Deer, 200 U. S. 176; 
Haddock v. Haddock, 201 U. S. 562, 628 (dissent); Northern Assur- — 
ance Co. v. Grand View Ass’n, 203 U. S. 106; Fauntleroy v. Lunn, 210 
U. S. 230; Bagley v. Gen. Fire Extinguisher Co., 212 U. S. 477; Fall 
v. Eastin, 215 U. S. 1, 14 (concurring); Michigan Trust Co. v. Ferry, 
228 U. S. 347; Burbank v. Ernst, 232 U. S, 162; Hadd v. McGehee, 
237 U.S. 611; Penna. Fire Ins. Co. v. Gold Issue Co., 243 U. S. 93; 
Chicago Life Ins. Co. v. Cherry, 244 U. S. 25; Hartford Life-Ins. Co. 
v. Barker, 245 U. S. 146; Gasquet v, Fenner, 247 U. S. 16; Flexner 
v. Farson, 248 U. S. 289; Kenney v. Supreme Lodge, 252 U.S. 411. 


COMMERCE CLAUSE 


Diamond Glue Co. v. United States Glue Co., 187 U. S. 611; Han- 
ley v. Kansas City Ry. Co., 187 U. S. 617; Pullman Co. v. Adams, 189 
U. S. 420; Knoxville Water Co. v. Knoxville, 189 U. S. 434; Northern 
Securities Case, 193 U. S. 197, 400; Swift & Co. v. United States, 196 
U. S. 375; Chattanooga Co. v. Atlanta, 203 U. S. 390; Rearick v. 
Pennsylvania, 203 U.S. 507; The Employers’ Liability Cases, 207 U. S. 
463, 541 (dissent); Adair v. United States, 208 U. S. 161, 190 (dis- 
sent); Galveston Ry. Co. v. Texas, 210 U. S. 217; Missouri Pacific Ry. 
v. Larabee Mills, 211 U. S. 612, 624 (concurring); Keller v. United 
States, 213 U. S. 138, 149 (dissent); Western Union v. Kansas, 216 
U. S. 1, 52 (dissent); Pullman Co. v. Kansas, 216 U. S. 56, 75; 
Standard Oil Co. v. Tennessee, 217 U. S. 413; Southern Ry. v. King, 
217 U.S. 524, 537 (dissent); Dozier v. Alabama, 218 U. S. 124; Engel 
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v. O’Malley, 219 U. S. 128; Oklahoma v. Wells Fargo & Co., 223 U.S. 
298; Western Union Tel. Co. v. Richmond, 224 U. S. 160; Southern 
Ry. v. Burlington Lumber Co., 225 U. S. 99; Darnell v. Indiana, 226 
U. S. 390; Kansas City Ry. v. Kaw District, 233 U. S. 75; Western 
Union Tel. Co. v. Brown, 234 U. S. 542; Pipe Line Cases, 234 U. S. 
548; United States v. Portale, 235 U. S. 27; Davis v. Virginia, 236 
U. S. 697; Charleston & Car R. R. v. Varnville Co., 237 U. S. 597; 
Missouri, Kansas & Texas Ry. Co. v. Texas, 245 U. S. 484; Gulf, 
Colorado, etc., Ry. v. Texas, 246 U. S. 58; Dickinson v. Stiles, 246 
U.S. 631; Western Union Tel. Co. v. Foster, 247 U. S. 105; Hammer 
v. Dagenhart, 247 U. S. 251, 277 (dissent); Union Pac. R. R. Co. v. 
Public Service Comm., 248 U. S. 67; Weigle v. Curtice Brothers Co., 
248 U. S. 285; Hebe v. Shaw, 248 U. S. 297; Louisville & Nashville 
R. R. v. Western Union Tel. Co., 250 U. S. 363; Penna. R. R. Co. v. 
Public Service Comm., 250 U.S. 566; Wallace v. Hines, 253 U.S. 66; 
Western Union Tel. Co. v. Speight, 254 U. S. 17; International Bridge 
Co. v. New York, 254 U. S. 126; St. Louis v. Middlekamp, 256 U. S. 
226; Eureka Pipe Line Co. v. Hallanan, 257 U.S. 265; United Fuel 
Gas Co. v. Hallanan, 257 U. S. 277. 


NATIONAL VERSUS STATE POWERS 


(Not otherwise classified) 


Madisonville Traction Co. v. St. Bernard Co., 196 U. S. 239, 257 
(dissent); Chambers v. Baltimore & Ohio R. R., 207 U. S. 142, 151 
(concurring); Battle v. United States, 209 U. S. 36; United States v. 
Thayer, 209 U. S. 38; Keller v. United States, 213 U. S. 138, 149 
(dissent) ; Abilene National Bank v. Dolley, 228 U. S. 1; United States 
v. Moseley, 238 U. S. 383; Badders v. United States, 240 U. S. 391; | 
Ruddy v. Rossi, 248 U. S. 104, 107 (dissent); Missouri v. Holland, 
252 U.S. 416, Johnson v. Maryland, 254 U. S. 51; Central Union 
Trust Co. v. Garvan, 254 U.S. 554. 


SUITS BY AND BETWEEN STATES 


Missouri v. Illinois, 200 U. S. 496; Georgia v. Tennessee Corpora- 
tion Co., 206 U. S. 230; Missouri v. Kansas, 213 U. S. 78; Virginia 
v. West Virginia, 220 U. S. 1; Virginia v. West Virginia, 222 U. S. 17; 
North Dakota v. Chicago & N. W. Ry. Co., 257 U.S. 485. 
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ADMIRALTY 


The Blackheart, 195 U. S. 361; The Hamilton, 207 U. S. 398; 
Southern Pacific Co. v. Jensen, 244 U. S. 205, 218 (dissent); Knicker- 
bocker Ice Co. v. Stewart, 253 U. S. 149, 166 (dissent); The Western 
Maid, 257 U. S. 419. 


PATENTS, COPYRIGHTS, ETC. 


Bleistein v. Donaldson Lithographing Co., 188 U. S. 239; Kalem 
Co. v. Harper Bros., 222 U. S. 55; Straus v. Notaseme Co., 240 U. S. _ 
179; Hanover Milling Co. v. Metcalf, 240 U. S. 403, 424 (concurring) ; 
American Well Works v. Layne, 241 U. S. 257; Herbert v. Shanley, 
242 U.S. 591; Motion Pictures Co. v. Universal Film Co., 243 U. S. 
502, 519 (dissent); Du Pont Powder Co. v. Masland, 244 U. S. 100; 
Coco-Cola Co. v..Koke Co., 254 U. S. 143; Stark Bros. Co. v. Stark, 
255 U.S. 50. 


MISCELLANEOUS CASES 


Bailey v. Alabama, 219 U. S. 219, 245 (dissent — “ involuntary 
servitude ”); Strassheim v. Daily, 221 U. S. 280 (state rendition) ; 
Glucksman v. Henkel, 221 U.S. 508 (extradition); Kener v. La Grange 
Mills, 231 U. S. 215 (bankruptcy); Kelly v. Griffin, 241 U. S. 6 
(extradition). 
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THE THEORY OF JUDICIAL DECISION 


III 


A THEORY OF JuDICIAL DECISION FoR Topay * 


1% a developed legal system when a judge decides a cause he 
seeks, first, to attain justice in that particular cause, and 
~ second, to attain it in accordance with law — that is, on grounds 
and by a process prescribed in or provided by law. One must 
admit that the strict theory of the last century denied the first 
proposition, conceiving the judicial function to begin and end 
in applying to an ascertained set of facts a rigidly defined legal 
formula definitively prescribed as such or exactly deduced from 
authoritatively prescribed premises. Happily, even in the height 
of the reign of that theory, we did not practise what we preached. 
Courts could not forget that they were administering justice, 
and the most that such a theory could do was to hamper the 
judicial instinct to seek a just result. The proceedings of our 
bar associations and the memoirs of our judges written by 
lawyers are full of proofs of the regard accorded by layman and 
lawyer alike to the strong judge who knew how to use the 
precepts of the law to advance justice in the concrete cause. 
Whenever the exigencies of legal theory did not interfere with 
expression of our real feeling, we honored the magistrate who 
administered justice according to law. 

When justice in the cause in hand has been attained as near 
as may be and has been attained on grounds and in a manner 
prescribed by law, the duty of the judge under the civil law has 
been performed. But the Anglo-American judge must do more. 
At least if he is an appellate judge, and to some extent in any 
court of general jurisdiction, he must so decide that his decision 
will enter into the body of the law as a precedent. He must 
so decide that his decision or the grounds thereof will serve, 
first, as a measure or pattern of decision of like cases for the 


1 The third of three lectures delivered before the Bar Association of the 
City of New York on January 17 and January 23, 1923. 


i 
q 
q 
. 
d 
4 
i 


THE THEORY OF JUDICIAL DECISION 941 


future, and, second, as a basis of analogical reasoning in the 
future for cases for which no exact precedents are at hand. In 
a very great proportion of the causes that come before the judge 
on the crowded judicial calendars of today this additional duty 
is relatively negligible. Happily, the bulk of these cases repeat 
or ring insignificant changes upon familiar states of fact. Yet 
in an appellate court, which has the power and hence the responsi- 
bility of laying down a binding precedent by its decision, the 
fact that each departure, however slight, from the states of fact 
to which settled legal precepts have attached defined legal con- 
sequences calls for consideration not merely of the relation of 
such departure to the just result in that case, but quite as much 
of the possible operation of the decision as a precedent or as 
furnishing an analogy for future cases — this responsibility adds 
to the burden of the tribunal. Indeed the necessity of weighing 
not merely the grounds of its decision, but the exact words in| 
which those grounds are expressed with reference to their possible 
use in other cases and thus of foreseeing within limits the 
potential analogical applications thereof, is perhaps the gravest 
of the burdens involved in the crowded dockets of modern 
American appellate courts. If it were not for the need of 
scrupulously careful formulation of their decisions with reference 
to other cases in the future, our appellate courts could despatch 
the business that comes before them with less than half of the 
effort which our system of precedents requires. As it is, one 
or both of the aspects of the court’s function must suffer. 
Having to decide so many cases and to write so many opinions, 
either consideration of the merits of the actual controversy must 
yield to the need of detailed formulation of a precedent that 
will not embarrass future decision, or careful formulation must 
give way to the demand for study of the merits of the case in 
hand. In the event, too often both these things happen and 
the case itself is not as well considered as the court could wish, 
while much is said in deciding it which must be re-examined as 
well as may be when cited to the court in other controversies. 
In another respect these two sides of the judicial function in 
Anglo-American law, the function of deciding the controversy 
and the function of declaring the law for other controversies, 
have a reciprocal influence. On the one hand, as the saying is, 
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hard cases make bad law. On the other hand, regard for the 
stability of the legal order inclines courts to be callous toward 
unfortunate results in particular cases. And if a compromise 
sometimes results, as like as not it neither gives a just decision 
between the parties nor a practicable instrument of justice for 
the future. 

Our reports are full of illustrations of this reciprocal influence 
of the deciding and the declaring function. More than one 
general rule, more than one doctrine has been determined or 
has been directed into a certain course by the hard circumstances 
of the particular case that first called upon a common-law court 
to state it or to fix its limits. To put but two instances of 
arbitrary doctrines with which our case law has since waged a 
long struggle, consider Winterbottom v. Wright,’ which seemed 
to establish that the general principle of liability for an active 
course of conduct, carried on without due care under the circum- 
stances, did not apply to a manufacturer or dealer who negligently 
put upon the market an article containing an unknown hidden 
defect, whereby the ultimate purchaser was injured, or Thorogood 
v. Bryan,® which, for a time, set up an artificial conception of 
imputed negligence. In each case, when we look narrowly at 
the cause presented to the court which established the doctrine, 
we discover that there is an element moving behind the logical 
scene. In each case we struggled painfully for more than half 
a century to unshackle the law from these decisions and their 
consequences, and in more than one jurisdiction the process is 
far from achieved. On the other hand quite as many cases may 
be found where strong judges have said, in effect: The result 
is unfortunate in this particular case, but we must apply the 
appointed legal precept or the logical consequences of the appli- 
cable precedent, be the result what it may. When they reason 
thus often they not merely sacrifice the interests of the parties 
to the particular litigation, but they extend the potential applica- 
tion of the precept calling for such a result and threaten an 
ascending series of like sacrifices until the whole has to be 
overturned. 

One cannot understand American case law without bearing in 
mind the disturbing influence of the facts of particular cases 
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upon the general rule. Nor can he understand American judicial 
decision without bearing in mind the disturbing effect of the 
exigencies of our doctrine of precedents upon the disposition of 
particular cases. At one moment courts are tempted to modify 
a general rule with reference to appealing circumstances of one 
case. The next moment fear of impairing a settled rule or of 
unsettling it by analogy will tempt them to ignore appealing 
circumstances of another case. If we actually set as much store 
by single decisions as we purport to do in legal theory, the 
path of the law would lie in a labyrinth. In truth, our practice 
has learned to make large allowances for both of these features 
of decision which are inseparable from a judge-made customary 
law. The tables of cases distinguished and cases overruled tell 
a significant story. Out of the struggle to decide the particular 
cause justly and yet according to law, while at the same time 
furnishing, or contributing to furnish, a guide for judicial deci- 
sion hereafter, in time there comes a logically sound and practi- 
cally workable principle derived from judicial experience of 
many causes. In the meantime there has been sacrifice of 
particular litigants and sacrifice of certainty and order in the 
law, as decision has fluctuated between regard to the one or 
to the other of the two sides of the judge’s duty. 

It may be observed in passing that the foregoing considerations 
explain what American lawyers find so hard to understand, 
namely, how civil-law tribunals, which decide the particular 
case without settling or attempting to settle any general point 
of law, merely determining that controversy for those parties on | 
general legal grounds found for that case, can act on such a 
theory consistently with the geheral security. In fact, their 
decisions are much more consistent and ours are much less con- 
sistent than they appear respectively in theory. Probably just 
about the same degree of certainty is attained in practice in each 
system, for if our results were as rigid or theirs as loose as the 
respective theories taken at their face value indicate, neither 
system would be tolerable under the conditions of today. Perma- 
nent judicial tribunals manned by trained lawyers are sure to 
follow their own decisions and the decisions of other like tribunals 
to the extent of being guided by experience and adhering to 
precepts that have approved themselves in experience. Tribunals 
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set up to administer justice are no less sure to seek and to achieve 
just results between the parties despite theories that call upon 
them to subordinate such results to formulation of general rules 
on the basis of the facts of the cases before them. 

Throughout the world and in all departments of intellectual 
activity there is a demand for individualization. Eighteenth- 
century natural law thought of the abstract individual man in 
a perfect state and of his ideal qualities and ideal conduct in 
such a state. Nineteenth-century metaphysical individualism 
thought of the rights of the abstract individual man and the 
deductions therefrom. It thought of “the individual,” not of 
individuals, and in its desire to uphold the rights of the individual 
in the abstract, often sacrificed needlessly the claims of concrete 
individuals. Recognition of the social interest in the individual 
human life is making for a new attitude in the application of 
law. But this only goes along with a like movement in morals. 
The eighteenth century knew of universal natural moral principles 
for the abstract man. Later we had common sense theories of 
principles applicable to the statistical average man. Later still, 
under the influence of Darwin, we had theories of principles 
applicable to man as a species, with resultant belief that all 
human beings, without regard to race, sex, condition or age, 
must conform to some norm or standard. Today we recognize 
that the moral judgments pronounced on such bases were too 
often empty and that we have to deal not with “ the individual ” 
but with separate and distinct individual human souls. 

_ Treatment of the individual human unit has become the quest 
in medicine also. At one time the physician treated the abstract 
disease. Aristotle speaks as if treatment of disease by written 
formulas prescribed in advance for each malady, and administra- 
tion of justice by written formulas, laid down in advance for 
each species of wrong, were essentially like processes. Later 
the physician began to think in terms of organs — but again as 
if they were in vacuo. ‘“ Man seemed to the analytical patholo- 
gist of the last century,” says Dr. Southard, “a heap of viscera 
in which systems, such as digestive, muscular, nervous, respira- 
tory and excretory, were to be found.” As they had treated 
rheumatism as an abstract entity, now they treated the heart or 
the liver or the kidneys “ taken as separately subject to disorder.” 
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Today in contrast they seek to treat the individual concrete 
man and recognize that abstract conceptions and analyses are 
but rationalizings and orderings of knowledge acquired by experi- 
ence whereby that knowledge may be retained and developed 
and applied to the treatment of the concrete human being with 
all his individual peculiarities. The parallel of legal treatment 
and medical treatment is not complete because the judge must 
bear in mind the effect of his treatment of a particular cause 
upon judicial treatment of other cause$, while the physician may 
treat each case as wholly unique. But there is none the less a 
significant parallel for our understanding of one side of the 
judicial function. It is no more possible to treat negligence in 
the abstract than rheumatism in the abstract. It is no more 
possible to isolate and standardize types of controversy out of 
their concrete setting and treat all controversies solely on this — 
basis than it was to treat “the heart” or “ the liver ” or “ the 
kidneys ” apart from the actual man whose heart or liver or 
kidneys were not operating as they should. Analyses and 
abstract conceptions that serve us well in the legal securing of 
interests of substance, where cases are alike and the economic 
order admits of no individualization, are vain as anything more 
than organizings and rationalizings of experience when applied 
to the individual human life. 

Insisting, then, that the decision of a case under the Anglo- 
American legal system involves both a process of achieving a 
just result between the parties to that case on grounds and by 
a process provided by law, and also a duty, peculiar to our 
system, of so deciding that the decision or the grounds on which 
it proceeds may be a ground of decision in future cases, let us 
look into the elements of the process and the nature and mode 
of performance of the duty as they are and as they may be. 

Supposing the facts to have been ascertained, decision of a 
controversy according to law involves (1) selection of the legal 
material on which ,to ground the decision, or as we commonly 
say, finding the law; (2) development of the grounds of decision 
from the material selected, or interpretation in the stricter sense 
of that term; (3) application of the abstract grounds of decision 
- to the facts of the case. The first may consist merely in laying 
hold of a prescribed text of code or statute, or of a definite, 
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prescribed, traditional rule; in which case it remains only 
to determine the meaning of the legal precept, with reference 
to the state of facts in hand, and to apply it to those facts. 
It is the strength of judicial administration of justice today 
that in the general run of causes that have to do with our 
economic life this is all that is called for, or so nearly all, 
that the main course of judicial decision may be predicted with 
substantial accuracy. But it happens frequently that the first 
process involves choice among competing texts or choice from 
among competing analogies so that the texts or rules must be 
interpreted — that is, must be developed tentatively with refer- 
ence to the facts before the court—in order that intelligent 
selection may be made. Often such .interpretation shows that 
no existing rule is adequate to a just decision and it becomes 
necessary to formulate the ground of decision for the given facts 
for the first time. The proposition so formulated may, as with 
us, Or may not, as with the civilian, become binding for like 
cases in the future. In any event this process has gone on and 
still goes on in all systems of law, no matter what their form, 
and no matter how completely in their juristic theory they limit 
the function of adjudication to mechanical application of authori- 
tatively given precepts. 

All three of the steps outlined above are commonly confused 
under the name of interpretation. This is partly because in 
primitive times, when the law was taken to be god-given and 
unchangeable, the most that might be permitted to human 
magistrates was to interpret the sacred text. Partly also it is 
because the Middle Ages received the Corpus Iuris as an authori- 
tative text under the influence of an academic theory that gave 
it statutory binding force in Western Europe. It followed that 
jurists could do no more than interpret the text. Partly it is 
because in our stage of strict law we conceived of an immemorial 
common custom of England that could only be developed by 
logical discovery of and deduction from the.principles which it 
presupposed. Chiefly, perhaps, it is due to the dogma of separa- 
tion of powers, which refers lawmaking exclusively to the legis- 
lature and would limit the courts to interpretation and applica- 
cation. The analytical jurists first pointed out that finding a - 
new rule and interpreting an existing rule were distinct processes, 
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and Austin distinguished them as spurious interpretation and 
genuine interpretation respectively, since his belief in the pos- 
sibility of a complete body of enacted rules, sufficient for every 
cause, led him to regard the former as out of place in modern law. 
Indeed he was quite right in insisting that spurious interpreta- 
tion as a fiction was wholly out of place in legal systems of 
today. But experience has shown what reason ought to tell us, 
that this fiction grew up to cover a real need in the judicial 
administration of justice, and that the providing of a rule by 
which to decide the cause, or at least the reshaping of one which 
is inadequate in its given form, is a necessary element in the 
determination of all but the simplest controversies. More 
recently the growing insistence upon the importance of reason- 
able and just solution of the individual controversy has led 
jurists to distinguish application of legal precepts to particular 
cases from the more general problem of interpretation. Applica- 
tion of legal rules is regarded today as one of the chief problems 
of jurisprudence. 

Dividing our process of decision, as apart from the duty of 
providing a well considered precedent, into the three steps, find- 
ing the law, interpreting the legal material selected, and applying 
the resulting legal precept to the cause, let us look into the first 
of these, the process of finding or selection, and ask what it 
involves, as the process actually goes on. It may involve 
nothing more than a selection from among fixed precepts of 
determined content calling only for a mechanical ascertainment 
of whether the facts fit the rule. Such is the case when a tribu- 
nal looks to an instrument to see whether it contains the words 
of negotiability required by the Negotiable Instruments Law or . 
by the law merchant, or when it looks to a conveyance to see 
whether it contains the formal covenant of warranty without 
which at common law one may not hold his grantor. Or it may 
involve selection from competing analogies, urged by the respec- 
tive parties as the ground of decision. Here, as it were, there 
is to be an inductive selection. Or it may involve selection by 
logical development of conceptions or principles. Here, as it 
were, there is a deductive selection. If these fail, it calls for 
selection from outside of the legal system in whole or in part — 
from custom, from comparative law, from morals, or from 
economics. 
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How, in practice, do courts determine when to resort to the 
one of these and when to another and in what order? It is mani- 
fest that the general security requires that they should select 
the grounds of decision with reference to fixed precepts wherever 
possible, and that selection from outside of the legal system 
should be resorted to only when the others fail or at least when 
- they clearly fail to give a just result. As things go it is apparent 
that courts proceed in the order of (1) selection with reference 
to fixed precepts, (2) inductive or deductive selection, and (3) 
selection from outside of the legal system. As between inductive 
selection and deductive selection the practice of courts and even 
of individual judges varies. There is no standard method of 
determining between them, although some judges habitually 
proceed in the one way and others as habitually proceed in the 
other. The mental bent of the particular judge or the availa- 
bility of the result with reference to the particular case seem to 
be the decisive factors. Likewise there is no standard practice 
determining when to invoke custom, when comparative law, 
when current morals and when economics, in case selection must 
be made from outside of the legal system. In general, custom 
has been resorted to only in special types of case where a 
definite custom of popular action was at hand and was clearly 
applicable, as in Western mining law and water law and in the 
old decisions of controversies arising in the whaling industry. 
Comparative law was drawn upon largely in the formative era 
of our commercial law, but was drawn on rarely in the latter 
part of the last century. Current moral ideas are drawn upon 
continually, although seldom consciously. Usually they play 
their most important rdle in the process of interpretation. Yet 
one may see them as the basis of the formulated ground of 
decision in much recent decision in the law relating to labor, in 
much recent decision as to interference with advantageous busi- 
ness relations and in not a little decision on due process of law. 
Economic ideas are used as the ground of decision today chiefly 
in applying the Fourteenth Amendment; but also in labor cases, 
in cases on restraint of trade, and in connection with attempts 
to impose restrictions upon chattels binding upon those who 
acquire with notice. In these cases the economic proposition is 
sometimes formulated as a principle of natural law and some- 
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times assumed as a fact of external nature of which courts are 
required to take notice. 

It was chiefly these cases, where courts have had to go out- 
side of the given legal materials and find grounds of decision in 
economic ideas, that gave rise to so much criticism of judicial 
decision and excited projects for recall of decisions or recall of 
judges a decade ago. On the one hand, it was not appreciated 
that the process of selection of grounds of decision from outside 
of the strictly given legal materials was a legitimate and neces- 
sary one. On the other hand, courts afforded some basis for 
the agitation by assuming the economics of half a century before 
as something incontestibly applicable to urban industrial America 
of the twentieth century. There could not but be popular irrita- 
tion, after legislative committees had investigated a situation 
elaborately and had formulated a statute in the light of the best 
economic knowledge of the day, when courts rejected the statute 
on the basis of judicial notice of economic ideas of a prior 
generation. It was not the method of falling back upon ma- 
terials outside of the legal system that was at fault. It was 
the theory that led to a false picture of what was doing and 
why, and hence led to a blundering process of selection where, — 
had the process been consciously carried on, the judges would 
not have been content with anything short of the best economic 
materials available. 

In the second step in decision, namely, development of the 
grounds of decision from the material selected, the usual process 
is one of traditional legal reasoning, scholastic down to the seven- 
teenth century, rationalist more and more in the seventeenth and 
eighteenth centuries, and tending to be deductive on a meta- 
physical basis in the nineteenth century. But in new and diffi- 
cult cases this merges in, and in all cases is influenced by, current 
’ moral, political and social ideas, especially fixed pictures of the 
end of law and of an ideal legal and social order, by reference 
to which, consciously or subconsciously, the tribunal determines 
how far possible interpretations will yield a just result in the 
individual cause and judges of the intrinsic merit of the different 
developments of the legal materials potentially applicable which 
are urged by the contending parties. Along with these we must 
put an intuition of what will achieve justice in action and what 
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will not, expressing the experience of the magistrate both as 
lawyer and as judge. The traditional legal reasoning represents 
the experience of generations of judges in the past. It is in 
some sort a traditionally transmitted judicial intuition founded 
in experience. But it has been given shape by philosophy. In 
our stage of strict law it was cast in a mold of scholasticism 
which gave it permanent shape. Rationalism in the seventeenth 
and eighteenth centuries and the metaphysical jurisprudence of 
the nineteenth century affected its substance more than its form. 
It is at its best as a technique of developing the grounds of 
judicial decision from materials selected from reported judgments 
of the past. It is usually at its worst, except in simple cases, 
in developing the grounds of judicial decision on the basis of 
materials found in legislation. A theory of “the will of the 
lawmaker ” taken over from the civilian who thought of a text 
of the Digest as the declared will of Justinian, and a traditional 
attitude toward legislation discussed in my first lecture, make 
judicial handling of statutes the least satisfactory part of the 
work of American tribunals. 

Application of the abstract grounds of decision to the facts of 
the particular case may be purely mechanical. The court may 
have to do no more than ask, did title pass on a particular 
sale, was possession given in a particular gift of a chattel, did 
a particular possession comply with the requisites of acquiring 
title by adverse possession? Or application may be apparently 
mechanical but with a greater or less latent margin of something 
else. For example, consider the cases with respect to acquisi- 
tion of an easement by adverse user. As one reads these cases 
he can but see how much beneath the surface depends on the 
judge’s feelings as to what is right between the parties to the 
particular case and how this is covered up by a margin of choice 
between competing rules. Where it seems the better solution 
to hold that an easement was acquired, a court will speak only 
of adverse user. Where it seems a preferable solution to hold 
that an easement was not acquired, the court speaks of permis- 
sive user. As like as not in each case there was a known user 
not objected to or not prevented, which may be construed either 
way to meet the exigencies of justice between the parties. 

But there is a more important form of application which is 
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of a wholly distinct type. Frequently application of the legal 
precept, as found and interpreted, is intuitive. This is con- 
spicuous when a court of equity judges of the conduct of a 
fiduciary, or exercises its discretion in enforcing specific per- 
formance, or passes upon a hard bargain, or where a court 
sitting without a jury determines a question of negligence. 
However repugnant to our nineteenth century notions it may 
be to think of anything anywhere in the judicial administration 
of justice as proceeding otherwise than on rule and logic, we 
cannot conceal from ourselves that in at least three respects the 
trained intuition of the judge does play an important rdle in 
the judicial process. One is in the selection of grounds of 
decision — in finding the legal materials that may be made both 
to furnish a legal ground of decision and to achieve justice in 
the concrete case. It is an everyday experience of those who 
study judicial decisions that the results are usually sound, 
whether the reasoning from which the results purport to flow is 
sound or not. The trained intuition of the judge continually 
leads him to right results for which he is puzzled to give unim- 
peachable legal reasons. Another place where the judge’s intui- 
tion comes into play is in development of the grounds of decision, 
or interpretation. This is especially marked when it becomes ~ 
necessary to apply the criterion of the intrinsic merit of the 
possible interpretations. A third is in application of the de- 
veloped grounds of decision to the facts. 

Nor need we be ashamed to confess that much that goes on 
in the administration of justice is intuitive. Bergson tells us 
that intelligence, which frames and applies rules, is more adapted 
to the inorganic, while intuition is more adapted to life. In the 
same way rules of law and legal conceptions which are applied 
mechanically are more adapted to property and to business 
transactions; standards where application proceeds upon intui- 
tion are more adapted to human conduct and to the conduct of 
enterprises. Bergson tells us that what characterizes intelligence 
as opposed to instinct is “its power of grasping the general ele- 
ment in a situation and relating it to past situations.” But, he 
points out, this power is acquired by loss of “ that perfect mas- 
tery of a special situation in which instinct rules.” Standards, 
applied intuitively by court or jury or administrative officer, are 
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devised for situations in which we are compelled to take circum- 
stances into account; for classes of cases in which each case is 
to a large degree unique. For such cases we must rely on the 
common sense of the common man as to common things and 
the trained common sense of the expert as to uncommon things. 
Nor may this common sense be put in the form of a syllogism. 
To make use once more of Bergson’s discussion of intelligence 
and instinct, the machine works by repetition; “its use is 
mechanical and because it works by repetition there is no indi- 
viduality in its products.” The method of intelligence is admi- 
rably adapted to the law of property and to commercial law, 
where one fee simple is like every other and no individuality of 
judicial product is called for as. between one promissory note 
and another. On the other hand, in the hand-wrought product 
the specialized skill of the workman, depending upon familiar 
acquaintance with particular objects, gives us something infinitely 
more subtle than can be expressed in rules. In the administra- 
tion of justice some situations call for the product of hands 
not of machines. Where the call is for individuality in the 
product of the legal mill —i.e., where we are applying law to 
human conduct and to the conduct of enterprises — we resort 
to standards and to intuitive application. And the sacrifice of 
certainty in so doing is more theoretical than actual. The 
instinct of the experienced workman operates with assurance. 
Innumerable details and minute discriminations have entered 
into it, and it has been gained by long experience which has 
made the proper inclusions and exclusions by trial and error 
until the effective line of action has become a habit. 

Turning now to the second phase of the office of the judge in 
Anglo-American law —the duty of so deciding the particular 
case that the grounds of decision will serve both for deciding 
other cases involving the same facts and for the basis of analog- 
ical reasoning in analogous cases in the future — it should be 
noted at the outset that this part of the judge’s duty has a 
collateral importance as a check upon the deciding function, 
and, vice versa, the deciding function has no less collateral impor- 
tance as a check upon the law-declaring function. For it is 
no mean advantage of our doctrine of precedents and judicial 
finding or making of law that the common law is always found 
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and made with reference to actual controversies. It is not 
declared in the abstract except in relatively rare cases by legis- 
lation. For the greater part it is made under the pressure of 
actual human claims asserted in a pending litigation and to meet 
the needs of a satisfactory adjustment of these concrete claims. 
Thus, no matter how abstract and mechanical our legal theory 
for the time being, it can never develop that serene indifference 
to the facts of life that has sometimes marked the juristic 
speculation of the civilian. In the classical Roman law the 
juristic speculation of the jurisconsult was carried on in the 
same way with reference to the needs of opinions on actual 
controversies, so that Roman juristic writing was in truth a 
body of case law quite analogous to the law contained in our 
reports. But in the modern Roman-law world, the jurist is an 
academic writer, developing legal principles as such in a world 
of legal reasoning and as abstractions. Hence, if his reason is 
free to make notable theoretical forward steps, as it has done 
so often to the benefit of law throughout the world, it is also 
out of touch with the life which law is to govern and hence too 
often gives us mechanical constructions of a beautifully logical 
operation in which the alogical circumstances of real life are 
ignored. 

Our chief agency of lawmaking is judicial empiricism — the 
judicial search for the workable legal precept, for the principle 
which is fruitful of good results in giving satisfactory grounds 
of decision of actual causes, for the legal conception into which 
the facts of actual controversies may be fitted with results that 
accord with justice between the parties to concrete litigation. It 
is a process of trial and error with all the advantages and 
disadvantages of such a process. 

But what is to govern this judicial search for the law through 
trial and error? What is to hold down this judicial experiment- 
ing with tentative legal propositions in the endeavor to find the 
practicable precept and to define it by inclusion and exclusion 
through experience? What is to confine the process within 
limits compatible with the general security? In the past it has 
been governed and its path has been defined by ideals of the 
end of law and of the legal and social order, and it is submitted 
that such ideals must be our reliance today and tomorrow. 
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Only we must be conscious that these ideals are invoked, of 
the purpose for which they are invoked, and of the paramount 
importance of them as maintaining the general security against 
rash experimentation and wilful giving rein to personal inclina- 
tions. First of all our theory of judicial decision must recognize 
what actually takes place and why, and must endeavor to give 
a rational account of it. Next it must give a rational account 
of the check upon the process, upon which we must rely for safe- 
guarding the general security, and enable us to make that check 
the most effective for that purpose and yet the least obstructive 
of legal growth and of individualization of decision that may be. 
To do this it must give us a picture of the end of law and of 
the legal and social order adequate to these demands. 

On many other occasions I have urged that for the purposes 
of today our picture should be one, not of a god-given order 
laid down once for all on the lines of a society of the past, not 
of a reflection of the divine reason governing the whole universe 
_and photographed once for all in the last century, not of a body 
of unchallengeable deductions from ultimate metaphysically- 
given data at which men arrived a century ago in seeking to 
rationalize the social phenomena of that time — that our picture 
should be none of these things but rather a picture of a process 
of social engineering. What we seek is a picture which will 
best enable us to understand what we are doing and to do it 
most effectively. Such a picture, I venture to think, would 
represent the social order as an organized human endeavor to 
satisfy a maximum of human wants with a minimum of sacrifice 
of other wants. It would represent the legal order as that part 
of the whole process which is or may be achieved by the force 
of politically organized society. It would picture ‘elimination of 
friction and waste, economizing of social effort, conservation of 
social assets, and adjustment of the struggle of individual human 
beings to satisfy their overlapping individual claims in life in 
civilized society, so that if each may not get all that he demands, 
he may at least obtain all that is reasonably practicable in a 
wise social engineering. 

For it is not difficult to show that the legal order has always 
been and is a system of compromises between conflicting and 
overlapping human claims or wants or desires in which the 
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continual pressure of these claims and of the claims involved in 
civilized social life has compelled lawmakers and judges and 
administrators to seek to satisfy the most they might with the 
least sacrifice. 

How may we generalize and rationalize the details of this 
process for the use of judge and jurist? Such a generalization 
and rationalization must hold fast to what actually takes place. 
It must seek to put what takes place as a rational process. It 
must endeavor to put it in an ideal form representing it at its 
best and thus enabling those who employ it to realize its highest 
possibilities. And we may actually see such a rationalization 
latent in judicial decision. For I submit that what courts do 
subconsciously, when they are at their best, is to generalize the 
claims of the parties as individual human claims, to subsume 
the claims so generalized under generalized claims involved in 
life in civilized society in the time and place, and endeavor to 
frame a precept or state a principle that will secure the most of 
these social interests that we may with the least sacrifice. As 
carried on by judges and jurists this process has suffered from 
a conception of the generalized individual claims as natural 
rights, as deductions from an idea of individual liberty, each to 
be given a complete logical development within its logically 
defined scope. It has suffered from a notion that if these natural 
rights were logically defined with exactness neither the rights 
nor their logical consequences could come into conflict. It has 
suffered from a setting off of the claims involved in life in civi- 
lized society in a distinct category as policies with a resulting 
suspicion of those claims, thus branded as on an inferior plane, 
and tendency to give too much effect to certain longer-recognized 
claims as against others newly pressing for recognition. For 
this nomenclature made it easy to argue that rights were sacrific- 
ing to expediency when the rights and the so-called considerations 
of expediency were each but claims, to be compromised and 
reconciled by some general principle that would give the greatest 
possible security to both. 

In such a conception of judicial decision as part of a larger 
process of social engineering, in a sense legislation and judicial 
decision are put on the same basis. Each is or may be creative. 
Each is and should be governed by principles of social utility. 


of 
it 

st 

1- 

re 

e 

it 

k 
e 

r 

t 

y 

S 

] 

t 

1 

j 


956 HARVARD LAW REVIEW 


Each should be guided by a picture of the completest satisfaction 
of human claims or wants or desires that is compatible with the 
least sacrifice of the totality of such claims or wants or desires. 
But one of the chiefest of human claims in civilized society is 
the general security, and this paramount interest requires a dis- 
tinction between judicial lawmaking through decisions in their 
capacity of precedents and legislative lawmaking. For legisla- 
tive lawmaking, at least in its ideal form, prescribes a rule for 
the future to apply to the situations and transactions of the 
future. Judicial declaration of law, on the other hand, pre- 
scribes a rule with reference to and as a measure for a situation 
or transaction of the past and, as a precedent, is to be applied 
to past and future alike. Hence, if but his precept is otherwise 
good social engineering, it is quite immaterial what are the 
premises of the legislative lawmaker or how he develops them 
or whether he has any premises at all. On the other hand, no 
matter how wise the judicially-found and declared precept, as a 
precept for the future, it is usually consonant with the general 
security only in case it rests upon traditional premises and is 
developed therefrom by the traditional technique. We must 
urge upon judges that in their law-declaring function they are 
indeed lawmakers with the responsibilities for wise social engi- 
neering that rests upon all lawmakers. But we must urge upon 
them no less that their lawmaking function is subject to limita- 
tions that do not bind the legislative lawmaker, and that a 
compromise between the general security and social progress is 
likely to be involved in every important step that they take. 

In such a picture as I have sketched an important item is 
partition of the field of the legal order between legislation and 
common law and also between judicial justice and administrative 
justice. Social engineering may not expect to meet all its 
problems with the same machinery. Its tasks are as varied as 
life and the complicated problems of a complex social order call 
for a complicated mechanism and a variety of legal implements. 
This is too large a subject for discussion in the present con- 
nection. Suffice it to say that conveyance of land, inheritance 
and succession, and commercial law have always proved sus- 
ceptible of legislative statement, while no codification of the 
law of torts and no juristic or judicial defining of fraud or of 
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fiduciary duties has ever maintained itself. In other words, the 
social interests in security of acquisitions and security of trans- 
actions —the economic side of human activity in civilized 
society — call for rule or conception authoritatively prescribed 
in advance and mechanically applied. These interests also call 
peculiarly for judicial justice. Titles to land and the effects of 
promissory notes or commercial contracts cannot be suffered to 
depend in any degree on the unique circumstances of the con- 
troversies in which they come in question. It is one of the 
grave faults of our present theory of judicial decision that, cover- 
ing up all individualization, it sometimes allows individualized 
application to creep into those situations where it is anything 
but a wise social engineering. On the other hand, where we have 
to do with the social interest in the individual human life and 
with individual claims to free self-assertion subsumed there- 
under, free judicial finding of the grounds of decision for the 
case in hand is the most effective way of bringing about a 
practicable compromise and has always gone on in fact no matter 
how rigidly in theory the tribunals have been tied down by the 
texts of codes or statutes. Likewise it is in these cases involving 
individual self-assertion, especially in affirmative courses of 
conduct and the conduct of enterprises, where there is never 
exact repetition of any former situation and each case is more 
or less unique, that administrative justice is tolerable and that 
judicial justice must always involve a large administrative 
element. 

Our theories of decision have not recognized this partition of 
the field of the legal order. They have insisted upon one 
machine, set up with reference to the work to be done in one 
field, for all the work to be done in all fields. Our current theory 
of decision as a'simple process of mechanical manipulation had 
its origin in the strict law which was a system of remedies only, 
before the system of rights, elaborated in the nineteenth century, 
had been conceived. Thus our ideas of judicial technique, our 
theory of that technique, are behind our actual practice, which 
although hampered by the theory, has yet been obliged to 
improve itself under the pressure of new claims and demands 
for recognition and better securing of new interests. Our theory 
of judicial technique belongs to a stage of legal development 
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that antedates the weapons of the judicial armory of today. On 
the whole, the judges have done their part better than the jurists 
and the teachers. They have pushed forward cautiously but 
on the whole with reasonable speed along paths worked out by 
judicial empiricism, while those who should have rationalized the 
forward movement and furnished ideal plans of the forward 
path have urged pseudo-scientific reasons why they should stand 
fast, and have preached that progress would spontaneously 
achieve itself. 

I repeat, on the whole the judges have been doing thei: part 
well. The real responsibility is upon our jurists and teachers 
to rationalize the process of judicial decision for the purposes 
of today and not rest content with the rationalizings for the 
purposes of the past that have come down to them; to substitute 
a larger and more varied picture of the end of law and a better 
and more critically drawn idealization of the legal and social 
order of the present for the simple picture of the past with its 
broad lines and impressionistic details. In this newer picture 
which jurists must draw for the courts, the important items will 
be: (1) to paint a process of legal social engineering as a part 
of the whole process of social control; (2) to set off the part of 
the field of the legal order appropriate to intelligence, involving 
repetition, calling for rule or for logical development of principle, 
from the part appropriate to intuition, involving unique situa- 
tions, calling for standards and for individualized application; 
(3) to portray a balance between decision of the actual cause 
and elaboration of a precedent, in which, subsuming the claims of 
the parties under generalized social claims, as much of the latter 
will be given effect as is possible; and (4) to induce a conscious- 
ness of the rdle of ideal pictures of the social and legal order 
both in decision and in declaring the law. Indeed the last is 
the item of most importance. For we shall have done much if 
we induce on the part of judges a searching examination of how 
far these pictures that enter into their work so largely are 
personal pictures and how far they are general pictures; if we 
induce judges to inquire of themselves whence come the pictures 
with reference whereto they decide causes and whence their 
details are derived; if we induce the self-examination that will for 
the most part show them how far they may act upon these ideal 
pictures with assurance. 
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Socrates was not all wrong in holding that much which seems 
wrongdoing is but ignorant doing. Much will be gained when 
courts have perceived what it is that they are doing, and are 
thus enabled to address themselves consciously to doing it the 
best that they may. 


Roscoe Pound. 
Harvard Law ScHOOL. 
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INTERSTATE RIGHTS IN INTERSTATE STREAMS 
IN THE ARID WEST 


Kansas v. CoLORADO 
AND 
WyYomInc v. CoLoRADO 


Faas oagemaw to what principle is the water of an interstate 
stream in the arid West to be divided between the states 
and their respective peoples for irrigation, power, manufacturing, 
household, and other beneficial uses? 

Two systems of water law are in force within the United 
States — the riparian and the appropriation systems. One or 
the other of these systems, or in a very few instances a combina- 
tion of both, exists in each of the states. The system first named 
prevails in all but seventeen of our forty-eight states. The 
fundamental principle of this system is that each riparian pro- 
prietor has an equal right to make a reasonable use of the waters 
of the stream, subject to the equal right of the other riparian 
proprietors likewise to make a reasonable use. This does not 
mean that these riparian proprietors have a right to equal amounts 
of water, but rather that they have equal rights to make what 
under the circumstances is for them respectively a reasonable 
use of the water having regard not only to their own uses and 
necessities but to those of their co-riparians as well. As for 
the place of use, the general rule is that it must be upon a tract 
of land that is riparian to, that is, in contact with, the stream 
from which the water is taken. Use does not create the right 
and non-use does not terminate it. The right is appurtenant to 
the tract because of the latter’s riparian position on the stream. 

Under the riparidn system early uses of water merely as such 
are of no more controlling significance than later uses. That is, 
priority does not attach thereto. The legal significance to be 
attached to the early use is that the fact of its existence will be 


1 Clark v. Allaman, 71 Kan. 76, 80 Pac. 571 (1905); Keeney & Wood Mfg. 
Co. v. Union Mfg. Co., 39 Conn. 576 (1873); Haseltine v. Case, 46 Wis. 391, 1 
__N. W. 66 (1879); Pugh v. Wheeler, 2 Dev. & Bat. (N. C.) 50 (1836). 
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taken into consideration as one factor, but not a controlling one, 
among many logically relevant factors, in determining the larger 
question of fact, whether any given use under investigation is 
reasonable or unreasonable and therefore violative or not vio- 
lative of the equality of right which inheres in all the riparian 
proprietors to make a reasonable use of the waters of the stream. 

The appropriation, or, as it also is called, the priority system 
of water rights, prevails either exclusively or to a partial extent 
in seventeen of our states: Arizona, Colorado, Idaho, Nevada, 
New Mexico, Utah, Wyoming, California, Montana, North Da- 
kota, South Dakota, Kansas, Nebraska, Oregon, Oklahoma, 
Texas, and Washington. In the seven first named the appropria- 
tion system is exclusive. The fundamental principle of the appro- 
priation system is that the water user who first puts to beneficial 
use — irrigation, mining, manufacturing, power, household, or 
other economic use — the water of a stream, acquires thereby the 
first right to the water, to the extent reasonably necessary to his 
use, and that he who is the second to put the water of the stream 
to beneficial use acquires the second right, a right similar to the 
first right but subordinate thereto, and he who is the third 
to put it to use acquires the third right, a right subordinate 
to the other two, and so on throughout the entire series of uses.” 
The right thus created by user is called an appropriation, and 
the place of use may be on lands whether riparian or non- 
riparian, whereas under the riparian system of water rights the 
place of use must be on lands which are riparian. 

Under the appropriation system the early appropriators from 
any given source of supply have the advantage, for whether the 
later appropriators obtain sufficient water to satisfy the purpose 
of their respective appropriations, depends upon whether the 
early appropriations necessarily exhaust, in their exercise, the 
entire volume of water which, at the time, the source of supply 
affords.* If the early appropriations require it all, the later ones 
must go without. 

It will thus be seen that while under the riparian system the 


2 Eddy v. Simpson, 3 Cal. 249 (1853); Atchison v. Peterson, 20 Wall. (U. S.) 
507 (1874); Jennison v. Kirk, 98 U. S. 453 (1878); Coffin v. Left Hand Ditch 
Co., 6 Colo. 443 (1882). 

3 Wellington v. Beck, 30 Colo. 409, 70 Pac. 687 (1902). 
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fundamental principle as among water users taking water from 
the same source of supply is equality, — equality in the right 
to make a reasonable use, — yet under the appropriation or 
priority system the fundamental principle is inequality — dis- 
crimination —in favor of the various water users in the order 
of their seniority respecting date of appropriation. The priority 
of use which, under the riparian system, is only one of many 
factors used by a court in determining the question of reason- 
able use as between rival water users, acquires, between rival 
water users or appropriators under the appropriation system, a 
significance that is controlling. 

What has been said thus far concerning the appropriation 
system is true within the boundaries of each state wherein that 
system is in force, whether the stream involved is an intra-state 
stream or an interstate stream, and what has been said thus far 
concerning the riparian system likewise is true in each state 
maintaining that system no matter what the stream involved. 

The appropriation system of water rights is better adapted 
than is the riparian system to a region where the rainfall is in- 
sufficient for agricultural purposes. The appropriation system 
permits the use of water on lands whether riparian or non- 
riparian, whereas the riparian system confines it to lands which 
are riparian. Again if, in the arid region, the water were to be 
divided up into small quantities among the various water users 
and on the general principle of equality of right, as is done under 
the riparian system, the division as a rule would be so minute 
as not to be of advantage to anybody. It is better in such a 
region that some have enough and others go without, than that 
the division should be so minute as to be of no real economic 
value. The appropriation system which accords to the various 
water users whatever amount of water they may need for their 
respective purposes and in accordance with their seniorities, has 
the merit of satisfying at least the early uses even though it may 
not supply the later uses. 

With these preliminaries out of the way let us approach the 
problem afforded by an interstate stream. When a controversy 
arises between two states in their sovereign or partially sovereign 
capacity, over the use of water from such a stream, the Supreme 
Court of the United States has original jurisdiction of the con- 
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troversy by virtue of the provisions of the federal constitution, 
and may formulate as well as apply the principle in accordance 
with which the controversy is to be decided, thus building up 
a body of interstate law for the settlement of controversies of 
this character.* 

In choosing a principle or formula for the decision of such a 
controversy the Supreme Court is not limited to any rules already 
laid down by the federal constitution or embodied in any acts 
of Congress. No rule is provided by the constitution. As a 
matter of fact there is no act of Congress which presumes to 
determine interstate controversies of this character. Indeed in 
view of the fact that the United States Supreme Court is granted 
full jurisdiction over controversies between states° and of the 
further fact that Congress may exercise only such powers as are 
expressly conferred by the Constitution and such as may 
be implied in carrying out the powers expressly granted, it is 
doubtful if Congress has any authority to establish a principle 
for the settlement of an interstate stream controversy. The Su- 
preme Court, by reason of the free hand accorded it by the Con- 
stitution, may select from among various conceivable rules of 
solution the particular rule which in the court’s opinion seems 
best grounded in reason. 

In any consideration of the problem in question uninfluenced 
by precedent, four possible suggestions occur in a search for the 
rule that is best. 

Of these the first is that each state should have for its people 
the quantity of water afforded by nature. Under this principle 
an upper state upon an interstate stream would keep for itself 
all the water contributed by that state to the stream. Like- 
wise the lower state would have a right to all the water flowing 
to and arising within that state as the result of natural causes. 
Since it is not possible for both an upper state and a lower state 
to have an exclusive enjoyment of the water which by nature 
arises in the upper state and flows into the lower, it is evident 
that the suggested rule of nature is so contradictory in application 
as to be unworkable and that it should, therefore, be discarded. 
A second possibility worthy of consideration is that each state, 


# Kansas v. Colorado, 206 U. S. 46, 98 (1907). 
5 Federal Constitution, Art. III, §2 (1); Kansas v. Colorado, supra, at 85. 
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by virtue of its sovereignty or partial sovereignty, has a right 
to all the waters arising within its boundaries whether supply- 
ing an interstate stream or not. Since this suggestion does 
not involve two exclusive rights, inherent in two rival claimants 
to the same thing, the rule is physically workable. Whether 
it should be or has been adopted, is a different question to be 
discussed later. 

A third conceivable formula.is that the waters of an inter- 
state stream should be divided between the states for the benefit 
. of their respective peoples, simply upon a basis of what is fair 
and equitable, depending upon the circumstances, and without 
emphasizing relative dates of use beyond the relevancy of date 
as one among many factors to be used in determining whether 
or not any proposed division between the states is fair and 
equitable. This rule at once suggests the fundamental principle 
of the riparian system permitting each water user within a 
state maintaining that system, to make as against other users 
riparian to the stream such a use as under all the circumstances 
would be reasonable. As between states the rule now suggested 
is known as that of “ equitable division ” or “ equitable appor- 
tionment.” It is the rule laid down in memes v. Colorado, to be 
more fully discussed later. 

A fourth and last conception is that the waters of an interstate 
stream should be divided between the states, in accordance with 
the relative dates of use, without regard to state lines. Under 
this rule the oldest user, no matter in which state, would have 
the first right, and the second oldest user, whether in the same 
or the other state, would have the second right, and so on 
throughout the series of uses. This is known as the principle of 
“ priority regardless of state lines ” or “‘ interstate priority,” and 
with important modifications is the doctrine of Wyoming v. 
Colorado,’ decided in 1922. 


KANSAS v. COLORADO 


In Kansas v. Colorado,’ the interstate stream concerned was 
the Arkansas River. The state of Kansas acting as parens 
patriae or guardian of its people sought to enjoin the state of 


6 259 U. S. 419. 7 206 U. S. 46 (1907). 
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Colorado and various appropriators from diverting water from 
the river at points within the Colorado boundaries. The extreme 
contention of Kansas was that as a lower state on the interstate 
stream it had a right according to common law to have the water 
come down undiminished in quantity by Colorado and its water 
users. The extreme contention of Colorado, on the other hand, 
was that by virtue of its sovereignty or statehood it had a right 
to retain for itself and its people all the water arising within 
its borders. Kansas by its fundamental water law was under 
the riparian system. According to this law, the federal govern- 
ment prior to the admission of Kansas to the Union was the 
owner of riparian rights appurtenant to federal riparian lands, 
and the later grantees of these riparian lands succeeded to the 
federal riparian rights. Some appropriation rights there were 
in Kansas, existing alongside the riparian rights, but the former, 
in legal theory, were carved or granted out of the earlier federal 
riparian rights, by the combined force of local customs and state 
statutes on the one hand and federal statutes sanctioning such 
local customs and state statutes on the other. Colorado, on the 
other hand, was a Simon pure appropriation state. According to 
its law, no such thing as a riparian right ever existed within its 
boundaries, either before it was admitted to the Union or after, 
and either in the federal government or in any one else; and 
upon being admitted to the Union it succeeded to the political 
power which is inherent in statehood, inclusive of the power to 
create in water users, upon such terms as through its laws it 
might prescribe, rights to water under an appropriation system 
without any riparian rights outstanding. 

The controversy being one between states in their capacity 
as such, the Supreme Court of the United States, being vested 
on that account with jurisdiction over the controversy and with 
the power to formulate and declare the principle of law by which 
the controversy would be decided, repudiated the extreme con- 
tention of Kansas to all of the flow of the river, and also that of 
Colorado to retain for use in Colorado all the water arising 
therein, the ground of the repudiation in each instance being 
that the two states were seeking the adoption of principles that 
would be unfair in dividing between states of equal rank the use 
of water which by nature constituted a supply common to both. 
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It would have been possible for the court to have selected and 
applied in solving the controversy, the principle of priority in 
use, which was the fundamental principle of the water law of 
Colorado. This could have been done, even though Kansas did 
not recognize that principle as the fundamental water law within 
its own boundaries. So, too, the court could have chosen and 
enforced, as the governing principle, that of an equitable division 
of the water between the states without any controlling regard 
relative to the dates of use, a principle substantially identical 
with the fundamental principle of the riparian system. As a 
matter of fact, the court followed the latter course, declaring 
that each state was entitled to a portion of the water, and con- . 
ceding to each the political power to maintain in respect to its 
own part of the water, any water system of its own choice, whether 
riparian or appropriation, with a consequent distribution of water 
among its own water users upon whatever terms it might affix 
to the system chosen. 

After formulating and declaring the principle in accordance 
with which the controversy was to be decided, the court pro- 
ceeded to apply it and, in doing so, held that Kansas had failed 
to show that Colorado had been taking more than an equitable 
or fair share of the water, and that the latter state, therefore, 
could not be enjoined in respect to diversions made within its 
boundaries prior to the institution of the suit. 

Of the power of the states respectively to determine their 
own water systems the court said: 


“ But it is useless to pursue the inquiry further in this direction. 
It is enough for the purposes of this case that each State has full juris- 
diction over the lands- within its borders, including the beds of streams 
and other waters.” ® 

“It may determine for itself whether the common law rule in respect 
to riparian rights or that doctrine which obtains in the arid regions 
of the West of the appropriations of waters for the purposes of irriga- 
tion shall control. Congress cannot enforce either rule upon any 
State.” 


Of the character of the water systems maintained by the two 
states within their respective boundaries, of the equal rank of 
states, and the court’s jurisdiction, it was declared: 


8 Ibid. at 93. ® Ibid. at 94. 
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“ But when the States of Kansas and Colorado were admitted into 
the Union they were admitted with the full powers of local sovereignty 
which belonged to other States. 

“ Colorado by its legislation has recognized the right of appropriat- 
ing the flowing waters to the purposes of irrigation. Now the question 
arises between two States, one recognizing generally the common law 
rule of riparian rights and the other prescribing the doctrine of the 
public ownership of flowing water. Neither State can legislate for or 
impose its own policy upon the other. A stream flows through the 
two and a controversy is presented as to the flow of that stream. It 
does not follow, however, that because Congress cannot determine the 
rule which shall control between the two States or because neither 
State can enforce its own policy upon the other, that the controversy 
ceases to be one of a justiciable nature, or that there is no power which 
can take cognizance of the controversy and determine the relative 
rights of the two States. Indeed, the disagreement, coupled with its 
effect upon a stream passing through the two States, makes a matter 
for investigation and determination by this court.’ ?° 

“ As Congress cannot make compacts between the States, as it can- 
not, in respect to certain matters, by legislation compel their separate 
action, disputes between them must be settled either by force or else 
by appeal to tribunals empowered to determine the right and wrong 
thereof. Force under our system of Government is eliminated: The 
clear language of the Constitution vests in this court the power to settle 
those disputes. We have exercised that power in a variety of instances, 
determining in the several instances the justice of the dispute. Nor is 
our jurisdiction ousted, even if, because Kansas and Colorado are States 
sovereign and independent in local matters, the relations between them 
depend in any respect upon principles of international law. Inter- 
national law is no alien in this tribunal. 

“¢ Sitting, as it were, as an international, as well as a domestic 
tribunal, we apply Federal law, state law, and international law, as 
the exigencies of the particular case may demand.’ i 

“One cardinal rule, underlying all the relations of the States to each 
other, is that of equality of right. Each State stands on the same level 
with all the rest. It can impose its own legislation on no one of the 
others, and is bound to yield its own views to none. Yet, whenever, 
as in the case of Missouri v. Illinois, 180 U. S. 208, the action of one 
State reaches through the agency of natural laws into the territory of 
another State, the question of the extent and the limitations of the 
rights of the two States becomes a matter of justiciable dispute between 


10 [bid. at 95. 
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them, and this court is called upon to settle that dispute in such a way 
as will recognize the equal rights of both and at the same time establish 
justice between them. In other words, through these successive dis- 
putes and decisions this court is practically building up what may not 
improperly be called interstate common law.” 3+ 

“ As Kansas thus recognizes the right of appropriating the waters 
of a stream for the purposes of irrigation, subject to the condition of 
an equitable division between the riparian proprietors, she cannot com- 
plain if the same rule is administered between herself and a sister 
State.” 


Kansas v. Colorado dealt with the paramount rights of states 
as such, and subordinated and attached the water rights of water 
users within each state exclusively to the allotment of water 
made to each, as the result of applying the principle of equitable 
division or apportionment. 

Kansas v. Colorado was decided in 1906. Until 1922 when 
Wyoming v. Colorado was decided, the former remained the only 
interstate case, involving the states themselves, dealing with the 
question of interstate rights in the withdrawal of water from an 
interstate stream for beneficial purposes. More than that, it was 
commonly supposed by many, probably by most of the members 
of the Western bar, to establish the principle of equitable appor- 
tionment as a basis upon which interstate rights would be 
based as between all states in interstate water controversies, no 
matter what the water system in vogue in the particular states 
involved. 


WYoMING v. CoLORADO 


The case of Wyoming v. Colorado** dispelled any such sup- 
position as to the scope of Kansas v. Colorado. The statement 
of facts contained in the opinion by Mr. Justice Van Devanter 
is admirably clear. The river involved was the Laramie, which 
rises in Colorado, flows northward across the Colorado-Wyoming 
boundary, gathering unto itself both in Colorado and Wyoming 
a number of tributaries, and finally joining the North Platte in 
the latter state. Wyoming, following the example of Kansas, 
instituted its suit in the United States Supreme Court as parens 
patriae or guardian of its people, and sought to enjoin Colorado 


11 [bid. at 97. 12 [bid, at 104. 18 259 U. S. 419 (1922). 
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and some Colorado corporations from permitting and effect- 
ing a proposed division, for irrigation purposes, from the Laramie 
River in Colorado across a divide and into a different drainage 
area in Colorado, one that would not have permitted any of the 
return water, which always accompanies irrigation, to flow back 
into the Laramie, to be used farther down by the citizens of 
Wyoming who lived along that river. Both states are Simon 
pure appropriation states, and the case raised two principal 
questions: first, whether on an interstate stream there may be a 
diversion out of the basin or watershed of that stream into the 
basin of another stream; second, what is the proper principle 
to be invoked for the division of water between two appropriation 
states. 

With the first question we are not now much concerned. 
Suffice it to say, the court held that ultra-basin diversions in 
themselves, being generally recognized by appropriation states, 
including the litigating states, as permissible under the appro- 
priation laws of the respective states, are lawful as between the 
states. 

In respect to the second question, it was contended by Wyoming 
that priority regardless of state lines was the proper principle 
to apply, and that under it Wyoming was entitled to the entire 
flow of the stream, upon the ground that the earliest appropria- 
tions on the river had been made in Wyoming and in such number 
and volume as to exhaust the entire flow. Colorado contended 
that by reason of her sovereignty or political power as a state 
she had the right to withhold all the water arising within her 
boundaries “ regardless of the prejudice that it might work ” to 
Wyoming, and also contended that if equitable division or ap- 
portionment were to be considered as the governing principle, 
Colorado was not taking, and inclusive of the proposed diversion, 
would not be taking, more than her fair share of the water. The 
court following its earlier opinion in Kansas v. Colorado again 
decided against Colorado’s right to the exclusive use of that part 
of the water arising in Colorado, but instead of applying the 
principle of equitable division, which would have been entirely 
possible, declared in favor of the principle of priority regardless 
of state lines. The court then proceeded to fix the commercially 
dependable average annual flow of the river in both states, in- 
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clusive of tributaries, at 310,250 acre feet; awarded to Wyoming, 
272,500 acre feet thereof as being the aggregate of Wyoming’s 
earlier or senior appropriations; allotted the remaining 37,750 
acre feet, representing later or junior appropriations, for use in 
Colorado, and enjoined the diversion in Colorado of any water 
exceeding the amount thus allotted. The decree also awarded to 
Wyoming any excess of the natural average annual flow over the 
commercially dependable average annual flow. To the 310,250 
acre feet which represent the commercially dependable average 
annual flow of the stream system of the Laramie in both states, 
Colorado contributes, according to the opinion of the ‘court, 
207,500 acre feet, over two-thirds, and Wyoming the remainder. 
Colorado receives by the decree only about twelve per cent of the 

There is a difference between the natural flow of a stream at 
any one moment or the natural annual avérage volume of a 
stream on the one hand, and the commercially dependable average 
annual flow on the other. The latter volume is the quantity of 
water for which, in respect to any given stream, it is financially 
worth while to construct canals and reservoirs. Since natural 
stream flow varies from time to time, and since it is not worth 
while to incur the expense of sufficient canal and reservoir con- 
struction to caré for the maximum natural flow which comes only 
at rare intervals, it follows that the natural average annual flow 
is always greater than the commercially dependable average 
annual flow, although now and then the natural flow for some 
one year as distinguished from the natural average annual flow 
might be less than the commercially dependable average annual 
flow. The opinion of the court points out very clearly these 
distinctions, and it is with these in mind that, no matter how 
much the natural flow may be at any moment or what the natural 
average annual flow may be, the award of 37,750 acre feet to 
Colorado is made. 

No reservoirs had been constructed in Colorado on the Laramie, 
but there were some on the Laramie in Wyoming. The effect 
of their presence was to make available the commercially de- 
pendable average annual flow. One of the contentions of 
Wyoming was that the burden of reservoir construction should 
not be thrown upon her alone. But the court held that Wyoming 
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must exercise her right in the interstate stream in a reasonable 
manner, and that her reservoir construction should be considered 
as a discharge of this obligation. 

The fundamental water law maintained by each of the litigat- 
ing states is outlined by the court in the following language: 


“Turning to the decisions of the courts of last resort in the two 
States, we learn that the same doctrine respecting the diversion and 
use of the waters of natural. streams has prevailed in both from the 
beginning, and that each State attributes much of her development 
and prosperity to the practical operation of this doctrine. The relevant 
views of the origin and nature of the doctrine, as shown in these de- 
cisions, may be summarized as follows: The common-law rule respect- 
ing riparian rights in flowing water never obtained in either State. 
It always was deemed inapplicable to their situation and climatic con- 
ditions. The earliest settlers gave effect to a different rule whereby 
the waters of the streams were regarded as open to appropriation for 
irrigation, mining, and other beneficial purposes. The diversion from 
the stream and the application of the water to a beneficial purpose 
constituted an appropriation, and the appropriator was treated as 
acquiring a continuing right to divert and use the water to the extent 
of his appropriation, but not beyond what was reasonably required 
and actually used. This was deemed a property right and dealt with 
and respected accordingly. As between different appropriations from 
the same stream, the one first in time was deemed superior in right, 
and a completed appropriation was regarded as effective from the time 
the purpose to make it was definitely formed and actual work thereon 
was begun, provided the work was carried to completion with reason- 
able diligence. This doctrine of appropriation, prompted by necessity 
and formulated by custom, received early legislative recognition in 
both Territories and was enforced in their courts. When the States 
were admitted into the Union it received further sanction in their 
constitutions and statutes and their courts have been uniformly en- 
forcing it.” 


The court’s conception of what it had previously decided 
in Kansas v. Colorado is stated as follows: 


“ The decision in Kansas v. Colorado, 206 U. S. 46, was a pioneer 
in its field. On some of the questions presented it was intended to be 
and is comprehensive, and on others it was intended to be within nar- 


14 Jbid. at 458, 450. 
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rower limits, the court saying, ‘the views expressed in this opinion 
are to be confined to a case in which the facts and the local law of the 
two States are as here disclosed.’ On full consideration it was broadly 
determined that a controversy between two States over the diversion 
and use of waters of a stream passing from one to the other ‘ makes a 
matter for investigation and determination by this court’ in the exer- 
cise of its original jurisdiction, and also that the upper State on such 
a stream does not have such ownership or control of the waters flow- 
ing therein as entitles her to divert and use them regardless of any 
injury or prejudice to the rights of the lower State in the stream. And, 
on consideration of the particular facts disclosed and the local law 
of the two States, it was determined that Colorado was not taking more 
than what under the circumstances would be her share under an 
equitable apportionment.” *° 


The court distinguishes the case of Kansas v. Colorado as 
follows: 


“ As respects the scope and interpretation of the ultimate conclusion 
in that case it should be observed, first, that the court was there con- 
cerned, as it said, with a controversy between two States, ‘ one recog- 
nizing generally the common-law rule of riparian rights’ and the other 
the doctrine of appropriation. 

“ Like that case, the one now before us presents a controversy over 
. the waters of an interstate stream. But here the controversy is be- 
tween States in both of which the doctrine of appropriation has pre- 
vailed from the time of the first settlements, always has been applied 
in the same way, and has been recognized and sanctioned by the United 
States, the owner of the public lands.” *® 


In respect to the repudiation of Colorado’s contention that by 
virtue of her political power as a state, she could hold back for 
her own use all of the waters arising within her borders, we have 
the following language: 


“The contention of Colorado that she as a State rightfully may 
. divert and use, as she may choose, the waters flowing within her 
boundaries in this interstate stream, regardless of any prejudice that 
this may work to others having rights in the stream below her boun- 
dary, can not be maintained. The river throughout its course in both 
States is but a single stream, wherein each State has an interest which 
should be respected by the other. A like contention was set up by 


15 Tbid. at 464. 16 Tbid. at 464, 465. 
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Colorado in her answer in Kansas v. Colorado and was adjudged un- 
tenable. Further consideration satisfies us that the ruling was right.” ** 


The following language from the opinion contains the reasoning 
of the court in support of the principle of “ priority regardless 
of state lines,” where the two states concerned are appropriation 


states: 


“In neither State was the right to appropriate water from this 
interstate stream denied. On the contrary, it was permitted and recog- 
nized in both. The rule was the same on both sides of the line. Some 
of the appropriations were made as much as fifty years ago and many 
as much as twenty-five. In the circumstances we have stated, why 
should not appropriations from this stream be respected, as between 
the two States, according to their several priorities, as would be done 
if the stream lay wholly within either State? By what principle of 
right or equity may either State proceed in disregard of prior appro- 
priations in the other? ” '® 

“We conclude that Colorado’s objections to the doctrine of appro- 
priation as a basis of decision are not well taken, and that it furnishes 
the only basis which is consonant with the principles of right and 
equity applicable to such a controversy as this is. The cardinal rule 
of the doctrine is that priority of appropriation gives superiority of 
right. Each of these States applies and enforces this rule in her own 
territory, and it is the one to which intending appropriators naturally 
would turn for guidance. The principle on which it proceeds is not 
less applicable to interstate streams and controversies than to others. 
Both States pronounce the rule just and reasonable as applied to the 
natural conditions in that region; and to prevent any departure from 
it the people of both incorporated it into their constitutions. It 
originated in the customs and usages of the people before either State 
came into existence, and the courts of both hold that their constitu- 
tional provisions are to be taken as recognizing the prior usage rather 
than as creating a new rule. These considerations persuade us that 
its application to such a controversy as is here presented cannot be 
other than eminently just and equitable to all concerned.” '° 


Concerning the relative merits of the natural average annual 
flow and the commercially dependable average annual flow as 
water funds to which to attach the priorities of the states, and 


17 Ibid. at 466. 18 Tbid. at 468. 19 Ibid. at 470. 
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concerning the effect of Wyoming’s reservoir construction, the 
court has this to say: 


“To be available in a practical sense the supply must be fairly 
continuous and dependable. No doubt the natural flow can be ma- 
terially conserved and equalized by means of storage reservoirs, but 


this has its limitations, both financial and physical. The construction — 


of reservoirs of real capacity is attended with great expense, and un- 
less an adequate return reasonably ¢an be foreseen the expenditure is 
not justified and will not be made.” *° 

“We already have indicated that, as to such a stream as this, the 
average flow of all years, high and low, cannot be taken as a proper 
or reasonable measure of what is available for practical use. What, 
then, is the amount which is available here? According to the general 
consensus of opinion among practical irrigators and experienced irri- 
gation engineers, the lowest natural flow of the years is not the test. 
In practice they proceed on the view that within limits, financially 
and physically feasible, a fairly constant and dependable flow ma- 
terially in excess of the lowest may generally be obtained by means 
of reservoirs adapted to conserving and equalizing the natural flow; 
and we regard this view as reasonable.”* 

“ But Wyoming takes the position that she should not be required 
to provide storage facilities in order that Colorado may obtain a larger 
amount of water from the common supply than otherwise would be 
possible. In a sense this is true, but not to the extent of requiring that 
the lowest natural flow be taken as the test of the available supply. 
The question here is not what one State should do for the other, but 
how each should exercise her relative rights in the waters of this 
interstate stream. Both are interested in the stream, and both have 
great need for the water. Both subscribe to the doctrine of appro- 
priation, and by that doctrine rights to water are measured by what 
is reasonably required and applied. Both States recognize that con- 
servation within practicable limits is essential in order that. needless 
waste may be prevented and the largest feasible use may be secured. 
This comports with the all-pervading spirit of the doctrine of appro- 
priation, and takes appropriate heed of the natural necessities out of 
which it arose. We think that doctrine lays on each of these States 
a duty to exercise her right reasonably and in a manner calculated to 
conserve the common supply. Notwithstanding her present contention, 
Wyoming has in fact proceeded on this line, for, as the proof shows, 
her appropriators, with her sanction, have provided and have in service 


20 Ibid. at 471, 472. 21 Ibid. at 483, 484. 
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reservoir facilities which are adapted for the purpose and reasonably 
sufficient to meet its requirements.” ** 


DiIscussION OF THE Two CasEs 


In a federal Union composed of states of equal rank, it does 
not appeal to our sense of justice that a lower state upon an 
interstate stream should be permitted to have all of the flow 
of the stream come down to it undiminished by water uses in the 
upper state, or that an upper state should be permitted on any 
theory of political power whatsoever, to hold back all the 
waters arising within its boundaries. Our sense of justice 
seems to tell us that in such a Union of states, an inter- 
state stream, being a common supply by nature, ought to be a 
common supply by interstate law. Kansas v. Colorado repu- 
diated the contention of exclusive right on the part of the lower 
state, and both Kansas v. Colorado and Wyoming v. Colorado 
repudiated the contention of exclusive right on the part of the 
upper state. It is not likely that the Supreme Court ever will 
depart from the decisions in these cases, so far as concerns 
contentions of this kind on the part of upper and of lower states. 

Nor is it likely that the Supreme Court will depart from the 
rule of “ equitable division” which it laid down in Kansas v. 
Colorado as the rule between an appropriation state and a 
riparian state, especially in view of the fact that the Court in 
Wyoming v. Colorado appears to be entirely satisfied with the 
decision in that earlier case. Again, if the rule of equitable 
division be the rule as between an appropriation state and a 
riparian state, a fortiori would it be the rule as between two 
riparian states, withdrawing water for beneficial purposes. Our 
Supreme Court does not often overrule its earlier decisions, 
and it may be that it never will disturb its holding in Wyoming v. 
Colorado as to the governing principle to be applied between 
appropriation states. But at the same time, where questions are 
fundamental and involve the relations of many states, where for 
any cause the presentation of an issue has been incomplete, the 
court never has been intolerant of further consideration. There 
are many members of the bar in the West who believe that there 
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are reasons for predicting that the ghost of “equitable division ” 
will walk again. 

In Wyoming v. Colorado, Wyoming contended for the prin- 
ciple of “priority regardless of state lines,” and Colorado 
countered in the main with the principle of state sovereignty, 
assigning to the principle of equitable division only a subordinate 
position, and then by mention rather than by any comparison, 
‘on the score of merit, with the principle advocated by Wyoming. 
The decision went against Colorado, and it was not until on re- 
hearing that Colorado, seeing there was no hope for her theory 
of sovereignty, finally put forward seriously the less extreme 
principle of equitable division and asked for its recognition. 
To have deferred such a presentation until re-hearing was un- 
fortunate, although such a course could not very well have been 
avoided in view of the fact that the state had decided to present 
the sovereignty theory once more to the court, notwithstanding 
the adverse ruling thereon in Kansas v. Colorado. 

There are many interstate streams in the arid West, and there 
are a number of states which, upon grounds of economic develop- 
ment, are more favorable to the principle of ‘“‘ equitable division ” 
than to that of “ priority regardless.” Sooner or later, and for 
compelling reasons inherent in the relative value of the two 
principles, some of these states will invoke again the jurisdiction 
of the Supreme Court, and on a fuller presentation, invite a re- 
consideration of the decision made in Wyoming v. Colorado. 
A fuller presentation would require a thorough comparison of 
the two principles upon their merits, and it is largely to such a 
comparison that the remainder of this article is devoted. 

Before undertaking any such comparison it should be observed 
that in Wyoming v. Colorado the court does not apply the 
principle of priority regardless of state lines as it would be applied 
if in reality only one state were involved. Weare given some- 
thing new. Under the decision, no matter how much the natural 
- flow may ever exceed the 310,250 acre feet, there never can be 
used in Colorado more than the 37,500 acre feet per annum, and 
no matter how small the flow, Colorado is always guaranteed for 
the benefit of its own water users, the 37,500 acre feet, notwith- 
standing the fact that the flow of the river might be so low that 
some of the senior appropriations in Wyoming would be obliged 
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to go unsatisfied. Such results would be unthinkable in any 
single appropriation state or between appropriation states if 
boundaries were to be really and completely disregarded. Doubt- 
less the court foresaw the necessity of modifying the principle 
of “priority regardless” by the addition of the supplemental 
principle of taking the commercially dependable average annual 
flow, rather than the natural flow of the moment, as the water 
fund to be divided, in order to avoid the necessity of appointing 
a master or commission to police the stream throughout the area 
of the two states, and to open and close the head-gates of di- 
verting ditches, in adaptation to the varying flow of the river, 
in the order of the seniority of the diverting appropriations. The 
modification is a practically necessary one, assuming that as 
much as possible of the principle of “ priority regardless of state 
lines” is to be adopted, but the modification itself is a ied 
clear departure from that principle. 

The principle of ‘equitable division” offers no constant 
standard or test whereby to divide water between states. The 
division is to be made after considering many factors, no one 
of which in itself is controlling. The factors to be considered 
include the volume of the stream, the water uses already being 
made by the states concerned, the respective areas of lands yet 
to be watered, the relative productivity of lands in the states, 
the value of crops which can be raised in each state, the amount 
of water which each state contributes to the interstate stream, 
the opportunity which each state affords for the repeated use of 
water returned to the stream by the process of seepage from 
the lands irrigated, evaporation in each state, and the absorbent 
quality of the soil in each. 

Although this principle of interstate division affords no con- 
stant standard or test, yet the principle is entirely feasible in 
point of application. In the case of two states, each practising 
the riparian system of water rights, it would be the only principle 
which would be likely to be thought of. So, too, the application 
of the principle would not be questioned as between an appro- 
priation state on the one hand and a riparian state on the other, 
as was the case in Kansas v. Colorado. Again, as among the 
water users in any riparian state in the Union, the courts are 
accustomed to settle controversies between these users upon the 
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analogous principle of the equality of right on the part of each 
water user to make a reasonable use of the waters of the stream. 
If equitable division is entirely feasible in these various instances, 
it is equally feasible between states maintaining the appropriation 
system. 

State Equality. Priority regardless of state lines is really 
interstate priority. If, under it, the water users in one state are 
the first to appropriate the greater part of the water of an inter- 
state stream, then to that extent their state becomes entitled 
to a greater part of the water, and if they are the first to appro- 
priate all of the water, then to that extent their state becomes 
entitled to all and the other state to none. Interstate priority, 
to the extent that it exists, is monopoly in favor of one state 
against the other, and the percentage of the monopoly is in exact 
correspondence with the water called for by the aggregate of 
those of its appropriations which are earlier than the appropria- 
tions in the other state. In Wyoming v. Colorado, the percentage 
in favor of Wyoming was eighty-eight per cent. 

The comparative economic development of the states is too 
largely due to the accident of railroad transportation and to 
colonization schemes to justify one state on any principle of 
interstate priority, and therefore of interstate monopoly, to secure 
its own development at the expense of a sister state whose only 
crime consists of a development which, while slower, may be no 
less certain. 

The United States is not a system of mere provinces, but a 
Union of states, each of which is vested with sovereignty in local 
matters, and each of which possesses legislative, executive, and 
judicial departments of government. Nothing is more axiomatic 
in our federal constitution than that the states are equal in rank 
and equal in economic opportunity.”* If state boundaries are to 
be regarded for the purpose of endowing peoples with sovereignty 
in local matters and with legislative, executive, and judicial de- 
partments of government, it is equally important that regard be 
had to the same boundaries in supplying those peoples with the 
water by which to maintain their life and their economic progress. 
Wherever the water is to be found in what by nature is a common 
source of supply, such as an interstate stream, the principle of 


28 Kansas v. Colorado, 206 U. S. 46, 97, 98 (1907). 
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“priority regardless ” which sounds so inoffensive, but which 
after all is “interstate priority” or interstate monopoly, is 
utterly inconsistent with the equality of rank and of opportunity 
to which the states are entitled as members of the Union. 

A reference to the practice of nations in respect to international 
streams will be helpful by way of analogy, since no one is likely 
to argue that a member state of the United States should be 
treated any worse than one nation, in international practice, 
treats another in respect to international streams. 

Such a reference will disclose the international practice in 
respect to commercial navigation on international streams, and, 
to a small extent, the international practice in respect to the 
withdrawal of water from such streams for beneficial or economic 
use. 

By a series of treaties ** between various nations, beginning 
with the Treaty of Paris in 1814 following the Napoleonic Wars, 
it appears that the Rhine, Neckar, Main, Moselle, Meuse, 
Scheldt, Po, Congo, Danube, Niger, Elbe, Weser, and Amazon 
Rivers were released from monopoly by any one nation and sub- 
jected to the principle of community of interest for commercial 
navigation in favor of the co-riparian nations, and, in some 
instances, in favor even of other nations. The Mississippi, St. 
Lawrence, the Great Lakes, and the Rio Grande have been 
subjected to the same principle of community for purposes of 
commercial navigation through the medium of treaties made be- 
tween the United States, Spain, Great Britain, and Mexico.” 

The instances of international practice in respect to the with- 
drawal of water from international streams for beneficial use are 
very few, but such as they are, it is to be noted that the treaties 
do not divide the water regardless of international boundaries 
and in accordance with the seniority of water uses in the two 
nations considered as if they were one, but simply effect a division 
of a part of the water to one nation and of a part to the other. 

In 1906, a treaty °° was made between the United States and 


24 KAECKENBEEK, INTERNATIONAL RIVERS, $§ 43-47, 99-125, 181-266, 305-308, 
324-326. 

25 KAECKENBEEK, INTERNATIONAL Rivers, §$§ 324-325; 1 Mattoy, TReatiEs 
AND Conventions, Art. 26, p. 711, Art. 30, p. 712, Arts. 6 & 7, p. 1111, and Art. 
4, p. 1123. 

26 y Mattoy, TREATIES AND CoNvENTIONS, Arts. 1 & 2, pp. 1202, 1203. 
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Mexico in respect to the Rio Grande, an international stream, 
by which Mexico received an allocation of 60,000 acre feet of 
water per annum, the water to be delivered in the bed of the 
river at a point near Juarez, Mexico, and from the reservoir 
which then was to be constructed and which since has been con- 
structed on the river near Engle, New Mexico. 

In 1909, the United States and Great Britain entered into 
a treaty *’ concerning the Milk and St. Mary Rivers, one of 
which rises in the United States and flows into Canada, the 
other of which rises in Canada and flows into the United States. 
‘The water was not divided between the two nations without 
regard to international boundaries, and it was not parcelled out 
in accordance with any seniority of use, but it was declared that 
the two rivers should be treated as one, and should be divided 
equally. 

As for the international practice in respect to commercial navi- 
gation and to the withdrawal of waters for beneficial use, the fore- 
going instances are not cited to indicate one way or the other 
what international law as distinguished from international prac- 
tice may be in respect to international streams. It may be that, 
as a matter of law, no nation riparian to an international 
stream is bound to accord to another nation any rights therein. 
It is sufficient for the purposes of this discussion that the actual 
practice of modern nations be regarded. 

The relation of the states of our Union to the streams which 
are interstate is a relation which is not to be left to war, but 
which, because of the judicial power conferred by the Constitu- 
tion upon the Supreme Court in respect to controversies between 
states, is committed to that tribunal for determination. As 
pointed out in Kansas v. Colorado,”* the Supreme Court in dis- 
charging this function, is gradually building up a body of inter- 
state law. It would seem that in the development of that body 
of law, no principle should find lodgment under which member 
states could be worse treated by other member states than one 
nation in actual practice now is treated by another. 

Federal Reclamation. Undoubtedly, the reclamation of arid 
lands by the federal government under the National Irrigation 


. 27 3 CHarLes, TREATIES AND CONVENTIONS, Art. VI, p. 42. 
28 206 U. S. 46, 98 (1907). 
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Act of 1902 ”° is much more favored by an interstate system 
based upon equitable division than by one based upon “ priority 
regardless ” or “ interstate priority.” 

The federal government has constructed a number of irrigation 
projects in the arid West, the projects consisting of reservoirs 
and canals, and most of these projects are situated upon inter- 
state streams. Until recently it has not been supposed that a 
federal project constructed in one state upon an interstate stream 
was necessarily prejudicial to subsequent water uses and de- 
velopment in another state upon the same stream, and accord- 
ingly there has been no opposition in Congress on the part of the 
state or states in which the project was not to be constructed, to 
the authorization of the project. The absence of this opposition 
has been due very largely to the fact that it has been gener- 
ally believed throughout the arid West that the principle of 
equitable division laid down in Kansas v. Colorado would 
determine the relations between appropriation states as well as 
between an appropriation state on the one hand and a riparian 
state on the other. | 

Hf, however, the principle laid down in that case is not to apply 
as between appropriation states, and such is the holding in 
Wyoming v. Colorado, then from this time forward, it will be 
found that every time the Department of the Interior applies to 
Congress for authority to construct a federal irrigation project 
in any particular state upon an interstate stream, the other states 
upon the stream will be found in violent opposition, and will bring 
to their aid the representatives and senators from other states 
not interested at all, except in the avoidance of the expenditure 
of federal money. If the principle of “ priority regardless ” or 
“interstate priority ” is to prevail, then every reclamation project 
of the future becomes a deadly menace to every state upon the 
interstate stream, save the state in which the project is to be 
constructed. 

Under the principle of equitable division, however, whereby 
every state receives what under the circumstances is a fair share 
of the waters of the interstate stream, the federal government 
may proceed with its projects without incurring the opposition 
of the states in which the project is not to be constructed, since 
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they possess the assurance that the water appropriated in connec- 
tion with the project will not constitute a priority against their 
own later uses and development. 

Wealth Production. ‘Equitable division” lends itself to 
greater wealth production than does “ priority regardless.” Those 
who are acquainted with the art of irrigation well know that 
lands which are not irrigated are of greater use for “dry farm- 
ing” if they may be used in association with lands which are 
irrigated, and if they may have the benefit of the latter as a base 
of operation. ‘ Equitable division” by securing a substantial 
apportionment of water to each state assures a diffusion of 
irrigated areas at least as between states, whereas under “ priority 
regardless ” the diffusion of the irrigated areas will not be assured 
with the same degree of certainty, since the degree of diffusion 
will correspond with the extent to which the earliest priorities 
happen to be divided between the states. In Wyoming v. 
Colorado, the state of Wyoming got about eighty-eight per cent 
of the water and Colorado about twelve. 

Administration. When it comes to administrative supervision 
and regulation, the advantage is altogether with equitable divi- 
sion. Indeed, priority regardless of state lines, if the disregard 
be complete, is impossible unless the Supreme Court of the 
United States should take unto itself the responsibility of dis- 
tributing the water to the different ditches situated in the different 
states and heading upon the interstate stream. 

While, before the waters of a stream may be distributed to 
the different users entitled thereto along the course of the stream, 
it is always necessary to know the amount of water to which 
the water users are entitled by reason of their respective appro- 
priations, yet the real work of water administration and distri- 
bution begins after such data have been obtained. The flow of 
streams is never constant, and the needs of water users are 
never constant. Water users possessing rights of appropriation 
must not withdraw water from the stream to the extent to which 
they may not need it at any particular time. In all streams 
there are periods of low water. The administrative supervision 
and distribution of water involves the opening and closing of the 
head-gates of the ditches by the administrative officials, not once 
a year, but weekly, often daily, in order that appropriators may 
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be served in the order of their respective seniorities, having re- 
gard to the quantity of water at any given moment in the stream, 
and also regard to the question of whether or not the water user, 
although possessing a water right, has any actual need of the 
water at the particular time. 

The supervision and distribution of water has always been 
treated as a state function, and all the states of the arid West 
have their administrative officials for that purpose. If, in the 
case of an interstate stream, the water is to be divided between 
states in accordance with the principle of “ priority regardless of 
state lines,” what official is going to supervise the head-gates 
along the stream and make the proper distribution of the water? 

Usually, the priorities within the combined area of the two 
states will be at least to some extent interlaced. Priorities 
numbers 1, 3, 5, and 7 might, for instance, be in one state and 
priorities 2, 4, 6, might be in the other, and the corresponding 
head-gates of all these priorities would, of course, be corre- 
spondingly situated. It is evident that the administrative officials 
of one state would have no authority to cross the boundary line 
into the other state, and that therefore, althoug.. the physical 
situation would demand a single administrative authority to 
supervise the entire stream in the combined area of the two states, 
yet no such authority would be in existence unless indeed the 
Supreme Court of the United States, as the result of litigation 
between the two states, should appoint a commissioner to super- 
vise the stream and effect the distribution. Such is the logical 
conclusion, if “ priority regardless of state lines ” is to be carried 
out between states as fully and completely as it is now carried 
out among water users within the same state. 

Of course, if “priority regardless” is not to be carried out 
completely but only partially; if, in other words, there is to be 
grafted on to the principle of “ priority regardless,” as was done 
in Wyoming v. Colorado, the modifying but alien principle that 
the appropriations shall not be attached to the natural flow of 
the stream at the moment, as is always done within the boundaries 
of any state, but to the commercially dependable average annual 
flow, then it becomes possible to avoid the problem of administra- 
tive jurisdiction by awarding to the upper state a definite 
quantity of water, leaving the remainder of the water to the 
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lower state, whether the quantity thus awarded, or the remainder 
thus left, would be more or less than the states would respectively 
receive if the appropriations were attached to the natural flow. 
Such a modification, however, is not consistent with, but violative 
of, priority regardless of state lines. 

The system of “ equitable apportionment ” offers no adminis- 
trative problem at all. Each state assumes administrative 
responsibility only in respect to the portion which may be 
decreed as its fair share of the water, and proceeds to parcel it 
out among its own water users in accordance with their respective 
seniorities. The work of distribution requires no official of one 
state to cross the boundary into another state. 

The contention made by Wyoming in Wyoming v. Colorado 
to the effect that “ priority regardless ” should prevail for the 
reason that each of the two states maintains the appropriation 
system within its own boundaries, is not very convincing. The 
problem to be met was not an old one. It was a new one. As 
stated by the court, it never had been decided before, for the 
controversy was between states which in local matters were 
sovereign, and Kansas v. Colorado really decided the question 
of interstate division only as between an appropriation state and 
a riparian state. It would seem, in the decision of a question 
entirely new and so fundamental in character, in interstate law, 
that the determining factor ought to be social utility rather than 
precedent, especially when the precedent of the kind of water 
system maintained is not one of interstate law but simply of 
intra-state law, and therefore not applicable at all. 

Decisions *° holding priority to be the rule as between two 
private litigants, one of whom diverts in one appropriation state 
and the other of whom diverts in a different appropriation 
state from the same interstate stream, are interesting but nothing 
more, in attempting to determine what the rule should be when 
the states themselves are the parties to the cause and represent 
their respective water users in the aggregate. 


80 Howell v. Johnson, 89 Fed. 556 (D. Mont., 1898); Hodge v. Eaton, 135 
Fed. 411 (D. Colo., 1905) ; Morris v. Bean, 146 Fed. 423 (D. Mont., 1906) ; Bean 
v. Morris, 159 Fed. 651 (oth Circ., 1908) ; Conant v. Deep Creek Irrigation Co., 
23 Utah, 627, 66 Pac. 188 (1901) ; Taylor v. Hulet, 15 Ida. 265, 97 Pac. 37 (1908) ; 
Willey v. Decker, 11 Wyo. 496, 73 Pac. 210 (1903). 
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_ The rule as between private litigants could not well be any- 
thing else than that of simple priority between them without 
any attempt at allotment to or for the states. If equitable 
apportionment or division is to control as between the states 
themselves, with the result that the private appropriation rights 
in each state are to be attached to and satisfied out of the water 
allotment to that state, it would be dangerous to the states and 
their many appropriators to allow a couple of private litigants 
to raise and procure decision of the question of what quantity 
of water would constitute an equitable share for each of the 
states and therefore for their respective water users in the aggre- 
gate. That is a question which for wise decision requires the 
skill of the ablest engineers, lawyers, and judges. Clearly it 
should be permitted to be raised only by the states themselves 
and then only in our highest court which has jurisdiction of 
controversies between states. 

So, too, if “ priority regardless of state lines”? is to be the 
governing principle as between states, no mere private litigants 
in a private suit should be permitted to raise the question of how 
much water each state is to receive, for that question, according 
to Wyoming v. Colorado, involves not only a compilation of the 
aggregate of priorities in each state and of their relative ranks, 
but also a determination of the commercially dependable average 
annual flow. Here again whole peoples are interested, and the 
litigants should be the states themselves, and the court, the 
Supreme Court of the United States. 

The comparison between the principles of “ equitable division ” 
and of “ priority regardless of state lines” has now been made. 
It demonstrates: 


1. That what is called “ priority regardless of state lines ”’ is 
not entirely regardless of state lines but only partially so. 

2. That both “ equitable division ” and “ priority regardless ” 
with the latter’s alien modification relating to the commercially 
dependable average annual flow, are feasible. 

3. That the principle of “ equitable division” comports far 
more closely with the equality of rank and of economic oppor- 
tunity that belongs to the member states of the Union. 

4. That “equitable division” is more conducive than is 
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“priority regardless ” to reclamation work by the federal gov- 
ernment. 

5. That “ equitable division ” is more likely than is “ priority 
regardless ” to result in maximum wealth production. 

6. That “equitable division” lends itself more readily than 
does “priority regardless” to administrative supervision of 
head-gates along the stream, unless there is grafted on to the 
latter the modifying principle to the effect that the priorities 
are to be attached to the commercially dependable average 
annual flow instead of to the natural flow of the moment. 

It is because of the superior advantages possessed by the rule 
of equitable division, that the prediction is made that the juris- 
diction of our highest court will be invoked again at no distant 
date in order that a fuller presentation and corresponding con- 
sideration may be had than was possible in Wyoming v. Colorado. 

As between an appropriation state and a riparian state the 
principle of “ equitable division” as laid down in Kansas v. 
Colorado is now, and is likely to remain, the law. A fortiori 
should the same principle obtain between states both of which 
are riparian, although that case has not yet arisen. As between 
appropriation states, “priority regardless of state lines” but 
attached to the commercially dependable average annual flow 
instead of to the natural flow of the moment is the rule that under 
Wyoming v. Colorado is now in effect, and that will continue in 
effect, unless, as many hope, the Supreme Court on fuller 
presentation should see fit to supplant it with the more just and 
advantageous principle of “‘ equitable division.” 


L. Ward Bannister. 
Denver, CoLorapo, 
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NOTES ON CODIFYING REAL PROPERTY LAW IN 
THE UNITED STATES 


R. F. W. MAITLAND said, just before his death in 1906, 

“In England there are large portions of the law which, in 

their present condition, no one would think of codifying: notably 

the law of real property, in which may still be found numerous 
hurtful relics of bygone centuries.” * 

Of course Mr. Maitland was thinking of codification as mean- 
ing what Austin described as “ merely a re-expression of existing 
law; the reduction of judiciary into statute, and the arrangement 
of both into apt divisions and subdivisions.” * 

But while Austin said that “ codification of existing law, and 
innovation upon the substance of existing law, are perfectly 
distinct,” * he also recognized that at least “ anciently all collec- 
tions of laws . . . promulged by the legislature were called 
Codes,” and that the modern conception of the term was based 
primarily upon the attempted completeness of the compilation.‘ 
So while it is proper to say in the beginning of these notes that the 
terms “ code,” “ codifying,” and “ codification ” are intended to 
include not merely a complete redaction of the existing law in so 
far as it is to be retained by the legislature, but also such amend- 
ments and extensions of it as are contemporaneously adopted and 
promulged, on reflection it will be found unimportant. Such a 
significance of the words must soon follow anyway as soon as 
the changes incident to changed conditions shall begin to make 
inroads on a first established redaction of existing law. More- 
over, the word “code ” has long had that inclusive meaning in 
some sections of the United States. For example, the codes of 
Georgia for many years have included much material not law 
until their adoption; and the code of Alabama includes modifi- 
cations recommended by the compilers, besides being admittedly 


1 Article on “ English Law,” 9 Encyc. Britt. 11 ed., 606. 

2 See Notes on Codification, 3 Austiy, JURISPRUDENCE, 2848. 
3 Ibid. 

4 2 AUSTIN, JURISPRUDENCE, 344. 
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and intentionally by no means complete.° The federal statutes,. 
too, are now being regularly compiled by private editors under 
the name of a code, without comprehending federal judicial 
law at all.° 

But whether the use of the word “ codify” is supported by 
the best English usage in the sense here employed, it will be 
generally agreed that if the law of real property has become so 
uncertain throughout the United States as to make restatement 
in statutory form practically necessary, whether a complete 
codification of the general law is desired or not, such portions 
as it may be deemed wise to change, should be en and pro- 
mulged as a part of the re-written law. 

Nor has the course of English reformers piabplesat Mr. Mait- 
land’s contrary conclusion for England. Beginning some time 
before the revolutionary effect on all opinions produced by the 
Great War, legal opinion in England had begun to recognize 
that the law of real property was a hopeless jumble of inconsistent 
doctrines,’ and that simplification was the only remedy; and if 
later it was concluded that the main trouble lay in the recognized 
substantive law of real property,® that conclusion does not militate 
against the natural drift of English opinion that the law needed 
definite restatement as well as reform. In fact the culmination of 
the whole agitation, the new British “ Law of Property Act of 
1922,” ° is really little more nor less than a general codification 
with radical amendments of the law of real property in England 
as it stands today. If it is not sufficiently comprehensive to 
begin or end with definitions of all real property terms, it is so 
nearly all inclusive that a student desirous of learning the law 
of property in England after the Act goes into effect in 1925, 


5 E.g., 1907 Cope or Ara., §§ 5232, 5233, and note. And there are many 
other such sections. The Act of Alabama (1919 Gen. Acts ALA., 1066) authoriz- 
| ing a new code, expressly authorizes the Commissioner to modify the existing 
| laws and to recommend new laws for adoption after the new code. The code 

will have to be adopted as a whole by the baeccranie however, before becoming 
law. 

6 E.g., Barnes’ Feperat Cope. 

7 See Manley O. Hudson, “ Current Land Law Reform in England, ” 34 Harv. 
L. Rev. 341, 347, note 22. 

8 See Report of the “ Acquisition and Valuation of Land Committee,” made 
in November, 19109, referred to by Mr. Hudson, ibid. at 348. 
12 and 13 GEo. 
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need scarcely look outside the Act and a few earlier Acts which 
it amends, except for purely historical study, or for collateral 
investigation of equitable rights and remedies. 

To learn at first hand the present confused condition of real 
property law throughout the United States would require con- 
siderable investigation on the part of one who has not had occa- 
sion to follow the decisions of the courts outside his own state. 
Of course where the law is to any extent covered by existing 
statutes, those statutes will speak for themselves. But it is 
believed that a limited survey of the holdings of the courts of 
last resort on a few branches of the law of land will demonstrate 
that in no state can the law be stated with a definiteness ap- 
proaching the law in England, even before the Law of Property 
Act of 1922. 

To begin, what is an estate? Or rather, do the qualities and 
limitations of an estate apply only to interests in land? 

Apart from the loose language employed in wills, and crude 
efforts to use the word “ estate ” to represent the Latin, “ res ” 
and “ bona ” as the totality of property left by a decedent, prob- 
ably no English lawyer would qualify the definition of Black- 
stone, “an estate in lands, tenements, and hereditaments signifies 
such interest as the tenant hath therein.” . . . “It is called in 
Latin, status; it signifying the condition, or circumstance, in 
which the owner stands with regard to his property.” *® And so 
clear has the law become to the English lawyer that there can be 
no estates in personal property, that the declaration of a trust or 
- an executory bequest has long been necessary to create any inter- 
est in personalty after the death of the first owner.’* Most Amer- 
ican judges, however, have generally overlooked or ignored the 
essential difference between realty and personalty, and without 
definite reasons have made a future interest in personalty as defi- 
nitely a legal interest as a remainder in land.”* 


10 2 BL. Comm. 103. In 2 Bx. Comm. 397, Blackstone said the distinction had 
been later disregarded, and Professor Gray, in RULE AGAINST PERPETUITIES, § 
829, emphasizes this, but admits that it is not later English law. 

11 Gray, Perperuities, 3 ed., §§ 829-834, discusses the point. See also 
WittiaMs, SETTLEMENTS, 223, 224; WILLIAMS, PERSONAL PROPERTY, 17 ed. 394. 
The references from Williams are taken from Professor Warren’s excellent résumé 
of the English Law of Property Act in 21 Micu. L. Rev. 245. 

12 The cases are cited in Gray, PERPETUITIES, 3 ed., § 848 et seq. 
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Again, what is a qualified fee? From Blackstone to Challis 
in England “ modified fees differ from a fee simple absolute in 
their limitation, which is to the grantee and his heirs not simply, 
but subject to some qualification of a kind permitted by the law, 
which gives to the inheritance a more restricted character.” ™* 
The famous example of Blackstone was “to A war his heirs 
tenants of the Manor of Dale.” 

Throughout the United States, on the other hand, the decisions 
of the courts have gotten a qualified fee to mean almost any- 
thing from a fee-simple conditional to an executory limitation. 
Some of the cases are cited in the footnotes.* 

Again, take a passive trust. In England it arose from a use 
upon a use.’® And whether it involved merely the employment 
of an idle trustee to hold the legal title in order that an equitable 
fee might follow an equitable fee, and avoid the effect of the 
Statute of Uses and all other schemes to make property alienable 
before the complete success of fines and recoveries, or whether 
it was employed in strict settlements to avoid those collusive 
methods of alienation, and involved bestowing upon the trustees 
certain powers which might never be exercised over the prop- 
erty,’® the legal effect of the trust was always the same. 

In America, however, partly due to early legislative attempts 
to paraphrase the English Statute’ of Uses, and partly due to 
varied judicial interpretation, broadly speaking, there can not 


18 CHayis, REAL Property, 2 ed., 224. Cf. 2 Bt. Comm. 109. § 52 of the Law 
or Property Act of 1922, after providing how land in England shall be freed of 
the limitation, stipulates that base fees shall mean exactly what they were de- 
fined to be in the Fives anp Recoveries Act of 1833. 

14 Carter v. Couch, 157 Ala. 470, 47 So. 1006 (1908); Gibson v. Thompson, 
26 Ky. Law Rep. 1085 (1904); Violet v. Purdy, 151 Ky. 307, 151 S. W. 920 
(1912); Aumiller v. Dash, 51 Wash. 520, 99 Pac. 583 (1909); Hess v. Kernen 
Bros., 169 Iowa, 646, 149 N. W. 847 (1914) ; Smith v. Clinkscales, 102 S. C. 227, 
85 S. E. 1064 (1915). 

15 See James Barr Ames, “ The Origin of Uses and Trusts,” 2 Serecr Essays, 
739, 747, 750; 21 Harv. L. Rev. 261. 

76 It is unnecessary here to go into an explanation of strict settlements. They 
are lucidly explained by Mr. Arthur Underhill in his Essay on “Changes in the 
English Law of Real Property during the Nineteenth Century,” first published in 
“A Century of Law Reform,” and republished in 3 Setecr Essays in ANGLO- 
American Lecat History, 673. The Serriep Estates Act of 1882, 45 and 46 
Victoria c. 38, changed the complete control of the trustees under strict settle- 
ments, The new Law or Property Act of 1922 merely amends the Act of 1882. 
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be a trust unless the trustee is bound to do something; and it 
is difficult to define the sort of limitations which should be put 
upon his powers. If the trustee is not given active duties, the 
trust will be dry, and the assimilated Statute of Uses will put 
the title entirely in the beneficiary, leaving the entire trust abso- 
lutely void." 

And yet though the trust be definitely active, the trustee, of 
course, can do no more than the writing may be construed to 
authorize. 

Turn then to covenants which run with land. In England, 
at least down until the new Law of Property Act of 1922, the 
burden of a covenant did not run with a fee simple estate at law, 
but the burden of a restrictive covenant would run in equity as 
an equitable charge, or so-called equitable easement;** but the 
benefits would always run. And in leases the benefits and bur- 
dens of all covenants would run to and against all future holders 
alike.’® In America, however, while the benefits and burdens 
of covenants both generally run alike with leases and fee simples, 
whether of corporeal or incorporeal hereditaments, if there is 
any misunderstanding of the nature of the right, it may be held 
not to run at all, without regard to what the parties to the writing 
provide.”° 

Again consider the rights of curtesy and dower. Until they 
were abolished by the Act of 1922,” the rights of curtesy and 
dower and the conditions under which they arise, were thor- 
oughly understood and could easily be applied in England 
wherever they arose. They were abolished because they were 
incompatible with the policy of the new law to render land sale- 
able, and to provide for the family of the decedent by legalized 
sale of all the lands. In America, on the other hand, not only 


17 Jordan.v. Phillips, 126, Ala. 561, 29 So. 831 (1900) ; Smith v. Smith, 254 II. 
488, 98 N. E. 950 (1912); Jacoby v. Jacoby, 188 N. Y. 124, 80 N. E. 676 (1907). 
(1907). 

18 Tulk v. Moxhay, 2 Phil. 774 (1848); Austerberry v. Oldham, 29 Ch. Div. 
750 (1885); Sms, CovENANTS, 140, et seg. Apparently under the Conveyancing 
Act of 1881, §§ 58, 50, the heir was bound by the burden of a covenant, but 
not the land in the hands of an assignee. 

19 The law has been fully traced in Sums, CovENANTS, c. 6. 

20 The cases are examined for all the states in Sums, CovENANTS, 146, et seq. 
As an interesting example of the confusion of the court over the law, see 
Consol. Smelting Co. v. Hinchman, 212 Fed. 813 (1st Cire., 1914). 

21 12 and 13 Geo. V, c. 16, § 148. 
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is it often uncertain in a given case, whether the right of dower 
exists at all,’’ but it is impossible to tell by the reasoning of 
the decisions whether the wife should claim through the husband 
and look to his administrator for mesne profits, or follow the old 
common law and be tenant of the heir, and thus avoid the modern 
burdens of taxes on inheritance.** 

Lastly, note the recurrent difficulty of determining the law in 
nearly all the United States on the authority of the courts to 
direct the sale or conversion of the lands of persons under dis- 
ability, as compared with the law in England. In England, prior 
to the new Law of Property Act, in the absence of a trust, the 
lands of persons under disability of course could not be sold at 
all;** but in America they have always been saleable for main- 
tenance and education. The difficulty arises in determining 
when it is necessary to sell lands for an infant’s or lunatic’s 
maintenance, and whether his lands may be sold for reinvestment 
to insure maintenance in future.” 

More examples would seem unnecessary. Every practising 
American lawyer knows that no estate of any size can be wound 
up, no will involving future limitations can be construed, no char- 
itable trust can be administered in most of the United States, 
without great uncertainty as to what the courts will make of it, 
and without endless anxiety on the part of the lawyer, at least, 
lest his advice to his clients is erroneous as to the exact state 
of the law. And this uncertainty would be almost entirely 
avoided if the law of property in each state were to be systemati- 
cally reformed. 

It is not contended that this confusion arose: from the same 


22 The Statutes sometimes provide that if the wife has separate property of 
greater value than her dower, she is not entitled to dower in her deceased hus- 
band’s land. 1907 Cope or ALA., § 3814. The statutes sometimes abolish dower, 
and give the wife a share in the inheritance. This has been law in Mississippi 
since 1880. 1880 Miss. Rev. Cong, §§ 1170, 1171. It has long been law in 
Indiana also. See Fletcher v. Holmes, 32 Ind. 497 (1870). 

28 Bettis v. McNider, 137 Ala. 588, 34 So. 813 (1903). 

24 The new Law or Property Act, $147, provides that all the property of 
persons dying intestate shall be sold, and § 13 provides for the vesting of all 
legal estates of infants in trustees, and provides for the sale of lands of infants 
and lunatics. 

25 Apparently conflicting decisions are Goodman v. Winter, 64 Ala. 410 
(1879) ; and Gasenheimer v. Gasenheimer, 108 Ala. 651, 18 So. 520 (1895). 
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causes which gave rise to the demand for simplification in Eng- 
land. In England the drafting of wills and conveyances has al- 
ways been in the hands of lawyers accurately informed on the 
state of the law, and generally familiar with its definite course. 

The British courts rarely followed any decisions but earlier 
decisions of their own; and except for some misconstruction of 
an earlier decision or dictum, there was no great difficulty in 
finding what the English law on any recognized property right 
must be taken at the time to be. The English law, unlike ours, 
has always been practically self-contained. That is to say, it 
might be found in a limited number of British decisions, aided 
by commentaries which are all but authoritative as to what the 
law outside of those decisions should be. The confusion in Eng- 
land arose primarily from efforts of lawyers and conveyancers 
throughout modern times to avoid what they knew in fact to be 
law. Probably the chief influence for the development of trusts 
was to accomplish what the courts at the time would have de- 
clared to be fraud.** And undoubtedly the origin of strict settle- 
ments was to prevent the resort by tenants in tail to fines or 
recoveries to- obtain the full fruits of their inheritances, after — 
the courts held a simpler method of prevention invalid.” The 
development of the action of ejectment to try titles to free-holds, 
was to avoid the difficulties of seisin and disseisin involved in 
the old common law writs.” 

The confusion in real property law in America, on the other 
hand, it is proper to say frankly, has arisen primarily from the 
ignorance of the judges in later years of the history and true 
import of the real property rights which they have been called 
upon to enforce. Though the whole body of the land law of 
England was not adopted in America for the apparent reason that 
much of it was inapplicable to American conditions, it was very 
difficult to abstract parts of it and learn them without learning 
the rest, and to learn it all was never deemed a part of the 
American law student’s preparation. The result was that on 
being called to the bench, the American lawyer rarely knew any 


26 See Lewin, Law or Trusts, 1. 
27 See Arthur Underhill, “ Changes in the English Law,” 3 Serect Essays, 


673 


28 See Percy Bordwell, “ Seisin and Disseisin,” 34 Harv. L. Rev. 592, 600. 
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principles of land law perfectly well, and then found it too late to 
- give the time to master the system. Moreover until recent years, 
at ‘least, no American state had created a complete body of law 
of its own, and the judges finding themselves as reasonably in- 
fluenced by the conflicting fragmentary law of neighboring ju- 
risdictions as by the more systematized law of England, took 
positions, often with intelligence, which militated against building 
up a local system logical as a whole. 

By the present time, however, nearly every American state has 
created by combination of fragmentary legislation and by judi- 
cial determination a comprehensive body of real property law of 
its own. That is to say, it has covered the whole field in one way 
or another. And when a tabulation is made it will appear to be 
full of inconsistencies, as well toward the English original as 
toward any ideal system of adaptable American real property 
law which a classically educated commission would draw. Nor 
are the systems in any number of states, probably not even in 
any two, to any great extent the same, due mainly to the various 
instances of judicial adoption. So it is not too much to say that 
we have in the United States forty-eight different systems of real 
property law, with no one system sufficiently logical to stand on 
its own fundamental principles, nor sufficiently definite to admit 
of an authoritative restatement as it is. 

What is to be done, then, but to proceed to legislative codifica- 
tion? And yet if we begin restatement and amendment, what 
shall be the basis of reform? Shall we follow the English Law 
of Property Act of 1922?” 

For the benefit of those readers who have not access to that 
revolutionary Act, or who have not seen Professor Joseph War- 
ren’s excellent exposition of it,*° it is well to state briefly its 
salient points. 

It begins by declaring that, 

“ The only estates, interests, or charges in or over land which, 
after the commencement of this Act, shall be capable of subsist- 
ing or of being conveyed or created at law shall consist of — 

a) An estate in fee simple absolute in possession: 5) A term 
of years absolute: c) An easement, right, or privilege in or over 


29 12 & 13 Gero. V, c. 16. 
80 21 Micu. L. REv. 245. 
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land for an interest equivalent to a like estate or term: d) A like 
estate or term in mines and minerals, apart from the surface, or in 
the surface apart from mines and minerals: e) A rentcharge in 
possession issuing out of or charged on land being either per- 
petual or for a term of years absolute: f) Land tax, tithe rent- 
charge, and any other similar charge on land which is not created 
by an instrument: g) Rights of entry exercisable over or in 
respect of a legal term of years absolute, or annexed, for any 
purpose, to a legal rentcharge.” 

All other estates, interests, and charges in or over land are 
converted into equitable interests, and will take effect only as 
such. 

The Act then proceeds to provide how under certain cir- 
cumstances even the equitable interests shall not bind pur- 
chasers of the legal estate. That is to say, notice shall not affect 
alienees except as provided in the Act. The equitable interests 
are primarily placed “ behind a curtain,” to use the phrase - 
adopted by the British reformers, “ consisting of either a trust 
for sale or a settlement.” 

The Act is very elaborate, covering three hundred and twelve 
pages of the statutes, and is worked out in such detail that ap- 
parently no injustice is done to property holders from an Eng- 
lish standpoint. Its main purpose is to simplify rights, to make 
land alienable,— the great desideratum at present in England, 
— and to assimilate the law of realty as far as practicable to the 
law of personalty. 

To that latter end, the and of a decedent passes to his exec- 
utor or administrator, just as his personalty; in the case of 
an intestate, in trust for sale,** including the setting apart of 
funds for the widow and minor children; and in case of a will, 
to hold for administration, and to assent to the vesting of the 
legal estate in the proper heir or devisee.**® The personal repre- 
sentative may also assent to the vesting of any realty of an in- 
testate in a person interested, without a sale.** By this plan the 
interests of minors and insane persons are not permitted to clog 
alienation. 


31 72 & 13 Geo. V, c. 16, $147. 
82 Tbid., § 156. 
33 Tbid., § 158. 
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Dower and curtesy are abolished,” as also all collateral claims 
of descent beyond uncles and aunts of the whole or half blood;*° 
in the absence of which, and of course in default of issue of the 
’ intestate, the husband or wife takes absolutely. 

The other most important changes, for our present considera- 
tion, are the abolition of the Statute of Uses, the abolition of 
tenancies in common, the existence of the latter in intestacy be- 
ing avoided by sale, and the abolition of sundry old technical 
rules, including the Rule in Shelley’s case,** the rule against a 
possibility upon a possibility,*’ and the running of a burden of 
a covenant with land; which latter seems to be made binding at 
law.** 

Of course the Act contains many more interesting and impor- 
tant changes in the law. For the present discussion, however, 
the above enumerations probably show its general import. 

But before considering how the English plan of reform would 
meet American needs, let us attempt to identify the most im- 
portant features of English real property law which have been 
preserved and developed in America. 

At the foundation of all American as well as English real 
property law lies the feud. The origin of feudal law and its 
introduction into England are very well told by Blackstone.” 
It was introduced by William the Norman when he became estab- 
lished upon the English throne, and while it was first introduced 
almost exactly as it existed in Normandy, it was strengthened 
on transplanting by being made a better system for military de- 
fense than it had been before. Thus feuds and tenures had not 
been assignable in Normandy without the lord’s consent,*° while 
in England, the consent of the heir also seems to have become 
necessary.** But the perfected system of subinfeudation which 
became established in England prior to the Statute of Quia Emp- 


84 Tbid., § 148. 

35 Ibid., § 150. 

36 Ibid., § 17. 

37 [bid., § 18. 

88 [bid., § 96. 

89 Bi. Comm. 44 et seq. 

40 2 Pottock & Martianp, History or Enciisu Law, 2 ed., 322, 323. 

#1 See 2 THomas’ Co. Lit., 211, note A, citing Granvitte, lib. 7, c. 1, and 
others. 
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tores ** was British rather than Norman feudalism.** And from 
this system of subinfeudation, even though subinfeudation itself 
was no longer allowable after the Statute of Quia Emptores, 
probably arose the essentially English system of estates. At 
least no such system of life estates, remainders, reversions, con- 
ditional fees, and eee of reverter developed on the con- 
tinent of Europe.** 

This essentially English method of creating successive in- 
terests in land,** coupled with the mystery of seisin, was the basis 
of the whole structure of land law in England until it became dis- 
integrated by the effect of modern statutes. And this is the 
basis which was brought by our fathers to America. 

The practical importance of seisin, if not also the effect of it, 
was eliminated in England by the advent of the action of eject- 
ment two centuries or more ago,** before the law was transplanted 
into America; but the theory of seisin survived. And so when a 
man is said to be seised of a fee or of a life estate in America, 
his relation to the title and the nature of his interest in it are 
understood to a degree of definiteness that could be attained by 
no other less technical language. 

Leases for years come next in practical importance to freehold 
estates. In England they began very early, probably as early 
as the Norman Conquest;** but because they came to be con- 
sidered personalty rather than interests in land, they had less 
influence upon the theory of the law. In England their practical 
importance increased, however; and today, probably they may 
be said to be the most important part of the average title. Most 
trusts and settlements seem to direct their creation; and their 
frequent length, extending into hundreds of years, makes them 
generally consume the whole value of the title. In America long 
leases are rare; and indeed a lease for years usually imports a 
comparatively short term,** giving rise very likely to the custom 


42 18 Epw. I. 
43 See 2 Tuomas’ Co. Lir., 211, note A. 

44 Cf, Trrrany, Reat Property, 2 ed., § 17. 

45 Tbid. 

46 See Percy Bordwell, “Seisin and Disseisin,” 34 Harv. L. Rev. 592, 600 
47 See Trrrany, Rear Property, 2 ed., 97, and authorities cited. 


48 1907 Cope or ALA., § 3418, forbids a lease for a greater number of years 
than twenty. 
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in some parts of America of calling them contracts of lease, 
instead of terms.*® Nevertheless, the contract of lease, with its 
special obligations, often more important than the disposition of 
the possession itself of the land, has always been a very impor- 
tant feature of real property law in America. 

The contract of lease was the proper setting for covenants, 
and thus pulled after it a perfect catch-all of legal rights; and 
as the Statute of 32 Henry VIII, chapter 34, provided that the 
benefits and burdens of all covenants in leases should run with 
both the lease and the reversion; and as that statute has been 
generally accepted or reénacted in America,’ the law of cove- 
nants in leases is almost as important in America as the law of 
leases themselves. 

Next in importance, we may say, are easements and profits @ 
prendre, or taken comprehensively, incorporeal hereditaments. 
They are probably as old as the creation of estates in England;™ 
and while they are not, — or rather, easements are not, — rights 
peculiar to English law, since servitudes of one sort or another, 
including some rights which we call profits, were completely 
recognized and developed under the Roman law, as every reader 
knows; nevertheless, whether originally English or Roman, ease- 
ments and profits are essential parts of both English and Amer- 
ican real property law today; and they have retained the essen- 
tial peculiarity here that they acquired under English and Roman 
law of being added to the land itself when appendant or appur- 
tenant, and also the quality of being unassignable when mere 
personal rights, or easements and profits in gross.” They are 
essentially fractional portions of the total title, and as such are 
transferred and appended to titles which they enlarge; and in 
that light they are as important and enduring as they were when 
they first arose. 

With them must be classed rents, both rents granted and rents 
reserved; and these of course are the very life of the land out 
of which they are derived. 


49 Tirrany, REAL Property, 2 ed., 99. Tiffany criticizes the use of the phrase 
“contracts of lease.” 

50 Sms, CovENANTS, C. 6. 

51 2 Portock & Marrranp, Hist. Enc. Law, 2 ed., 148. 

52 The tracing of the origin of this peculiarity and the importance of it to the 
law has been attempted by the author of these notes in “A Study of Rights In- 
cident to Realty,” 8 Va. L. Rev., 317. 
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Apparently, mineral rights, other than gold or silver, were the 
subjects merely of profits at first; and so were incorporeal hered- 
itaments. At least they were classed as commons by Coke.” 
But in the great “Case of Mines,” the judges said that the 
Crown, by way of asserting its prerogative right to gold and 
silver, could grant those minerals as interests in land.** So it 
was but a short step later to hold that when mines were open 
they could be transferred by livery, and so might clearly be 
land. And thus in due time it became law that minerals in the 
ground are corporeal and not merely incorporeal hereditaments.” 
And now they are always considered to be the subjects of es- 
tates as thoroughly as the surface under which they lie, if a 
separation is made by the owner;** and so are basic features 
of real property law in America probably even more than they 
are in England. 

Next may be named covenants which run with freehold estates. 
Their history is very obscure, and the arguments pro and contra 
their running as pure legal rights would require a book to enable 
a student to decide intelligently.” But while in England, until 
the Law of Property Act of 1922, and certain prior recent 
statutes, the burdens of covenants affecting the use and enjoy- 
ment of land ran only when restrictive covenants enforceable 
by injunction, in America they have been taken generally as 
obligations running with the land at law, as well as in equity, 
just as the benefits alone have always run in England.** There- 
fore they are a distinctive feature of American Law, and repre- 
sent the method of augmenting the totality of interest in land 
by act of the parties, in addition to those rights of property con- 
ferred by grant or adverse user. | 

Lastly should be mentioned those usually unclassified rights 
in realty known sometimes as natural rights. They include the 


53 Co. Lir. 122 a; 2 Br. Comm., 33. 

54 Plowden, 310, 336. 

55 Wilkinson v. Proud, 11 M. & W. 33 (1843). The argument and citation 
of authorities by Martin, Sergeant, contra, in the report are very instructive. See 
also Stoughton v. Leigh, 1 Taunton, 402 (1808). 

56 2 Tirrany, Rear Property, 2 ed., 13096. 

57 The author of these notes has attempted to prove that they ran originally, 
both as to benefits and burdens, at common law, in Smus, CoveNnANTs THAT RUN 
WITH LAND OTHER THAN COVENANTS OF TITLE. 

58 The cases down to 1900 are arrayed in Stms, COVENANTS, Cc. 7. 
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right to air, to water, and to the natural support of the soil, and 
are as old as property. They are not the subject of easement, 
but inhere in the title to the land itself.’ Therefore they are 
the basis of the broadest theory of the right of enjoyment of real 
property that can be found. They are rights bestowed and im- 
posed purely by law, and enable an owner or possessor of land to 
prevent any use by another of neighboring land incompatible 
with the reasonable comfort and enjoyment of both. 

That is to say, they are the source of the maxim, sic utere tuo 
ut alienum non laedas,® and that principle will probably become, 
if it is not now, the most thoroughgoing principle which has yet 
been developed in real property law. It is pregnant with pos- 
sibilities for development in America. 

These, then, are the salient features of the system of real prop- 
erty rights under the common law as they have been adopted and 
established in America; and which together with the law of 
trusts, declared resultant and constructive in their various and 
manifold phases, must constitute the framework of any codifica- 
tion of property law in the United States. And as the rights in- 
volved are substantially the same as underlay the English law 
of property when it was reformed or codified in the Act of 1922, 
let us return now to the question whether we can not gain by 
adopting in America at least the plan of the English Act? 

Unfortunately it would appear that the English plan is almost 
entirely unadapted to our conditions in the United States. Their 
custom of creating long terms for years, and the desire of English 
society to tie up estates and funds for the benefit of selected 
lines of issue, do not yet obtain with us, and probably will not 
obtain for some time to come, except with a limited class. Hence 
the plan of placing the limitations behind the curtain of a trust 
with large statutory powers to the trustees, including provisions 
for a sale, is not demanded by society in America. If in certain 


59 GaLE, EASEMENTS, 8 ed., 310, 343, 373, Shows that while no earlier authority 
than Rotie’s AprwemMeENT (Vol. 2, 564. Trespass, Justification, I, pl. 1) seems 
to have decided their existence, there is no doubt that they are natural rights. 

60 While this maxim appears first in Coke’s report of Wm. Aldred’s Case, 9 

’ Rep. 58, 59a, it is but a paraphrase of Bracton’s observation “ Likewise if a 
servitude be imposed upon the ground of another by right and not by men as 
above, by which it is prohibited that anyone shall do on his own land what may 
be an injury to his neighbor.” Bk. IV, Treatise 1, c. 43, $2 f.232. 
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metropolitan localities spendthrift trusts are increasing, the 
remedy is to prohibit such trusts except where the trustees’ dis- 
cretion between beneficiaries removes the ethical objection to 
the restraint. 

But speaking broadly, instead of perpetuating the difference 
between estates in equity and estates at law, the effort of re- 
formers should be rather to abolish equitable estates as far as 
possible. by making the titles to land all recognizable at law ex- 
cept where some fraud or infidelity justifies the courts in inter- 
vening and declaring the title to be of right the property of 
another than of him in whose name it is legally vested. 

Nor in active trusts, even, need the trustee hold title if the 
statutory provisions give full and adequate powers. The old 
common law notion of a bailiff or a receiver is amply broad to 
meet all demands for a fiduciary relation. And the same may 
be said of a committee of an insane person or an infant’s guard- 
ian; with full statutory authority, he can perform all the duties 
of a trustee with powers of disposition and control. 

Let the title pass, therefore, as a rule, to the true beneficiary; 
and as the Statute of Uses has a definite historical significance, 
and can still be of use without the darvers of restatement in 
carrying out future interests and executory limitations, there 
seems to be little good to be gained by formally repealing it in 
America, and extending the system of trusts. 

The codes of the future should abolish as far as possible dis- 
tinctions between law and equity anyway. Equity at most is 
but a plan developed in our system of law by which gaps in the 
common law writs could be filled; and with the opportunity at 
hand this day of amplifying by positive legislation all the frag- 
mentary theories of rights which were evolved by the courts 
throughout our history, when we attempt redaction, it is cer- 
tainly reactionary to perpetuate distinctions in equity except 
so far as they represent historical remedies and unavoidable lines 
of procedure; and even then they should be so called merely to 
convey definite meanings.” 

If then life estates and reversions, remainders, vested and con- 
tingent, executory limitations with springing and shifting uses, 


61 An amplification of the author’s views on the essential relation of law and 
equity may be found in 5 Va. L. ReEv., 458. 
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are still employed in America — and every practising lawyer 
of twenty or more years’ experience has found instances where 
their use was justified by the circumstances of the case — let 
them be preserved at law. The application of the rule against 
perpetuities will prevent tying up the property in nearly every 
concrete case, beyond a generation, or twenty-five or thirty years. 
And if that would involve the tying up of any great amount of 
the land in England, it certainly does not involve that with us. 
The abolition of estates-tail, or their conversion into fee-simples, 
has long been accomplished in most if not all the United States, 
and the period for the determination of classes has been gener- 
ally fixed at the death of the testator, or the death of the life 
tenant if one is made to intervene.” 

The same inapplicability of the English plan would seem to 
-obtain here with respect to abolishing curtesy and dower and 
tenancies in common. The pressing need in England is to break 
up the present crystallization of titles to land, and make them 
freely alienable, as they are by no means now. With us there 
is little inconvenience as yet in most of the states on that score. 
While not a few of the states, with a possibly too rapid policy 
of forwarding the dissolution of social restrictions upon the 
family tie, have abolished curtesy and dower, it has been done 
in the main for other reasons than that life estates are in the 
abstract restraints upon alienation. And tenancies in common, 
while they usually involve with us the possibility of a forced 
sale of the property, are certainly not as objectionable as the cer- 
tainty of a forced sale involved in the English plan, The market 
for land in the United States, except perhaps in the great cities, 
has by no means the certainty of the market in England; and the 
inconveniences of a joint ownership are far more bearable in 
many cases than the sacrifice of the inheritance. 

The last argument applies with equal force against the approx- 
imate assimilation of realty to personalty with us. Except for 
the payment of debts, it is frequently a source of strength in the 
-estate of a decedent that it consists largely of well chosen in- 
vestment buildings and land; and to make its easy sale the rule, 


62 The decisions are well classified in THompson on Wills, §§ 252, 257. 
The theory is excellently stated by Head, J., in Rosenau v. Childress, 111 Ala 
214, 20 So. 95 (1895). 
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and its retention dependent upon the assent of the administrator 
or executor, would be the sad undoing of many a set of minor 
children. 

In fine the new English Act is chiefly the product of the na- 
tion’s political needs rather than a furtherance of the interests of 
the individual property holders; and its applicability to England 
and English conditions is a striking proof of the fact that, not- 
withstanding the intimacy of touch and the harmony of ideals 
which we are glad to recognize as existing between our two 
nations, the social conditions in each are probably still as unlike 
as when our ancestors first transplanted their interests here on an 
unrestricted soil. 

But if the minifying of legal estates and the magnifying of 
equitable estates, together with the assimilation of realty to per- 
sonalty, are not a desirable basis for reformation of real property 
rights for us in America, is it necessary to continue to emphasize 
the feudal law as the basis of our classifications? Real property 
law in America was taken primarily from Blackstone’s Com- 
mentaries; and Blackstone took his classifications from Coke and 
Littleton, and Littleton wrote his wonderful work on tenures 
when the feud was at its climax. But it is one thing to preserve 
the legal estates and terminology of the feudal law, since they 
have become almost synonymous with our conception of property 
itself — witness the fact that even the new English law preserves 
them in equity — and quite another thing to leave the feudal 
conception of possession the basis of our system. While we still | 
think today in fee-simples, life estates, reversions, and re- 
mainders, we do not think of them any longer as rights to the 
possession or the enjoyment of the property, that is to say, to 
the seisin, present or future, as they were in Littleton’s day. We 
think of them rather as phases of ownership. From the former 
_ feudal idea of the right to the mere possession of the land, civ- 
ilization has brought us to the Roman idea of possession with an 
animus domini, an ownership of the land itself. And if that is 
true in fact, why not recognize that fact in the classification of 
our rights in property? Why not take the total ownership of the 
land as the unit, just as the Romans did, and group our divisions 
of the total title around that conception, and codify them to 
that end? 
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The conception adapts itself excellently to the mineral rights, 
easements, profits, rents, passive restrictions, and other incorpo- 
real hereditaments, which have had such a struggle to become 
established under the common law, and which may be grouped 
with one stroke of the pen as jura in re aliena, if we once adopt 
the civilians’ conception. If the civilians regarded property as 
comprehending the totality of rights involved in its enjoyment,” 
and one or more rights which its owner acquires over other prop- 
erty, adding to its enjoyment as so many rights extracted from 
the total title, so to speak, of the adjoining property, why can 
not we adopt that same conception when, as a fact, it is the cur- 
rent conception of our society today? 

If the conception was based by the civilians upon jura in rebus 
alienis, it is equally adaptable to our natural rights and other 
unclassified relations. It fits covenants which run with land, 
and our so-called natural rights, far better than the common law 
clothing in which they grew up. They are but parts of the total 
ownership of realty, either rights created or conferred by law 
alone, or rights which have been abstracted by definite act of the 
parties from the total title of one piece of land and added to the 
rights inhering in the title to the land benefited. 

And finally the conception is peculiarly adapted to the devel- 
opment of the principle involved in the maxim that no one shall 
use his land to the unreasonable injury of his neighbor; since the 
restrictive rights conferred by law as population expands and 
uses of the property change, can be understood in no way so 
easily as by considering them parts of the totality of rights which 
make up ownership. 

Nor is even an equitable estate incongruous with the theory. 
It is but the vesting in the beneficiary of all those rights in the 
land held by the trustee; and acquisition by a purchaser without 
notice is the basis for an interdict or injunction against exer- 
cising them. 

Lastly as to the form which codification of a segment of the 
law, as the law of property, should take. 


63 See Savicny, Possession, Bk. I, § ix. 

64 The idea of adapting Roman law conceptions to common law rights has 
been elaborated by the author of these notes in “A Study of Rights Incident to 
Realty.” 7 Va. L. Rev., 327, and 8 Va. L. ReEv., 317. 
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Every comprehensive statement of law must of course pursue 
a formal plan in order to avoid as far as possible confusion by 
overlapping. The modern invention of indexes, if thoroughly 
carried out, should prevent contradictions; but apart from con- 
tradictions, the human mind desires logical arrangements in 
order to facilitate the understanding of the whole. 

So from the Institutes of Justinian down to modern expositions 
of law, whether involving modifications and amendments or not, 
treatises on the whole law usually have been divided into grand 
divisions, discussing first the persons capable of holding rights, 
and later treating of the objects in which rights inhere. These 
grand divisions have been usually only two, first the law of per- 
sons, and second the law of things. But to these two customary 
grand divisions Rudolph Sohm in his Institutes added a third, 
withdrawing from the other two divisions the exposition and dis- 
cussion of the effect upon a person’s property of the position he 
occupies in his family, and the effect of his death,®° and discus- 
sing them in his third division. 

As the work of restating and codifying the law of real property, 
or even the entire law of property, is merely fragmentary, in- 
tended at most to be but a part of any ultimate codification of 
our system of law; no such elaborate system of exposition would 
be either practicable or proper in our present proposed codifica- 
tion. It should be noted, however, that any restatement of the 
relation of the family to the aggregate of a person’s property 
by way of succession after death, should be made separate from 
the determination of a person’s rights to his property in life, and 
need not be treated in the first redaction at all. 

Of course it is unnecessary to consider a complete tabulation 
here; but this much is necessary to show that a redaction and 
codification of real property rights in the abstract, or even inter 
vivos, would not be unscientific if it did not include succession 
after death. 

The new English Law of Property Act, considered as a code, 
is similarly fragmentary; but it is fragmentary mainly for another 
reason. The property law of England has been very elaborately 
amended already by other statutes passed in recent years; and 


65 Son, InstiTuTES OF RoMAN Law, § 20. 
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since those statutes were not entirely supplanted by the new gen- 
eral Act, they had to be separately referred to, and the amend- 
ments separately tabulated in the new law. To the extent that 
those prior Acts are not amended, they are unfortunately not 
restated in the new Act; and therefore it remains for future 
reformers further to systematize the whole by combining in one 
the preéxisting and the new statutory law, which will no doubt 
be done soon. But except for that confusion, the new Act follows 
substantially the plan followed by Sohm for an expository trea- 
tise. Thus its eleven parts or great divisions are: I, the assimi- 
lation and amendment of the substantive law of realty and 
personalty — legal estates, equitable interests, and powers; II, 
III, and IV, amendments of the Land Settlement Acts, the Con- 
veyancing Acts, and the Trustee Acts, respectively; V, the aboli- 
tion of copyhold and customary tenure; VI, the extinguishment 
of manorial incidents; VII, provisions respecting leaseholds; 
VIII, changes and restatement of the law of intestacy; IX, 
changes and restatement of the powers of personal representa- 
tives; X, changes and restatement of the law affecting registra- 
tion of titles and claims; and XI, definitions and explanations. 
The thirteen so-called “ schedules ” in the rear are chiefly elab- 
orations and applications of provisions in the main body of the 
Act. 

If a codification of the law of real property in the several 
states with respect merely to the rights themselves and their 
creation, acquisition, and transfer inter vivos could be accom- 
plished, great good would be attained, both to the theory of the 
law and the practice of the profession. 

Henry Upson Sims. 
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RAILROAD REORGANIZATION IN THE FEDERAL Courts: THE UN- 
SECURED CREDITOR. — Railroad insolvency presents a tremendous 
problem to the courts. Public interest demands uninterrupted service.’ 
Since a receiver can not operate indefinitely, it is necessary to turn the 
property as a unit over to a purchaser capable of operating at once on 
a solvent basis.2 As a practical matter this purchaser is usually a 
corporation formed by a reorganization of the insolvent.* Reorganizers 
are faced with the problem of extinguishing claims against the property 
and so manipulating the interests of bondholders, unsecured creditors, 
and stockholders that new money may be raised.* 

It is fundamental that two situations with respect to the property 
of the insolvent be distinguished. In the first situation the value of 
the property is less than the mortgage debt and there are no un- 
mortgaged assets. Obviously the bondholders may foreclose and ex- 


1 For the extent to which public interest may compel a railroad to operate at 
a loss, see Central Bank & Trust Co. v. Cleveland, 252 Fed. 530, 534 (4th Circ., 
1918) ; Bullock v. State, 254 U. S. 513, 520, 521 (1921). 

2 See 1 SmiruH, REceEtvers, Tardy’s ed., 1920, § 384. 

8 The market for corporate property of such great value is naturally very 
limited. Coédperation among the parties interested is essential to raise the 
necessary capital. See Northern Pacific Ry. Co. v. Boyd, 228 U. S. 482, 504 
(1913) ; St. Louis-San Francisco Ry. Co. v. McElvain, 253 Fed. 123, 132 (E. D. 
Mo., 1918). See 3 Coox, Corporations, 6 ed., § 886; Stetson, Cravatu, et al., 
Some Lecat oF CorRPORATE FINANCING, 153. 

4 See James N. Rosenberg, “ Reorganization— The Next Step,” 22 Cor. L. 
Rev. 14. See Robert T. Swaine, “ Reorganization — The Next Step: A Reply 
to Mr. James N. Rosenberg,” 22 Cor. L. Rev. 121. 
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clude the junior interests of unsecured creditors and stockholders. But 
this is seldom done. The bondholder is loath to contribute the cash 
necessary to finance the new corporation. On the other hand the 
stockholder is eager to protect his investment. The usual result is 
that the stockholder is permitted to retain in the new corporation his 
position in the old on payment of a percentage in cash. It was 
commonly believed that since, in this first situation, there is no cash 
surplus for the unsecured creditor, all his claims were extinguished 
by a sale to the new corporation regardless of the nature of the re- 
organization. But in 1913 the famous Boyd case decided that if the 
stockholders derive any advantage from the reorganization, the un- 
secured creditors must be given an opportunity to participate on terms 
at least as favorable as those offered to the stockholders, or their 
claims against the property will not be extinguished by the decree.’ 

In the second situation the value of the property is greater than the 
mortgage debt, or there are unmortgaged assets. Obviously the bond- 
holders could not, by foreclosure of the mortgage, exclude the junior 
interests. It has, therefore, always been regarded as fundamental 
that the unsecured creditor is entitled to a proportionate share of the 
cash surplus. The principle of the Boyd case is equally applicable 


5 From a financial standpoint few reorganizations are defensible logically. 
See Srerson, CravaTu, et al., supra, 183, 184. There is, however, a distinction 
between the present cash value of the property and its value as a means of earn- 
ing future profits. The present cash value will be the amount which the court, 
having the power to fix a fair upset price, will insist on the reorganization com- 
mittee’s bidding. But see Samuel Spring, “ Upset Prices in Corporate Reorganiza- 
tion,” 32 Harv. L. Rev. 489. Since it is a forced sale the reorganized corporation 
will capitalize at a figure greatly exceeding this. Too great a discrepancy may 
mean that an unfair upset price was allowed. Or it may mean that the re- 
organized corporation is issuing securities of a par value greater than a corre- 
sponding value in money or money’s worth, and hence might violate statutes 
regulating the issue of securities. See Edward H. Warren, “ Safeguarding the 
Creditors of Corporations,” 36 Harv. L. Rev. 509, 528-532, 546. See STETSON, 
CravaTH et al., supra, 185-188. 

6 See Central Trust Co. of New York v. U. S. Rolling Stock Co., 56 Fed. 5, 
7 (N. D. IIL, 1893) ; Paton v. Northern Pacific Ry. Co., 85 Fed. 838 (E. D. Wis., 
1896) ; Farmers’ Loan & Trust Co.v. Louisville, etc., Ry. Co., 103 Fed.. 110, 130 (D. 
Ind., 1900) ; Wenger v. Chicago & E. Ry. Co., 114 Fed. 34, 37 (7th Circ., 1902). 
See 5 THomMPsoN, CorPORATIONS, 2 ed., § 6015; 3 Cook, CoRPORATIONS, 6 ed., § 886. 

7 Northern Pacific Ry. .Co. v. Boyd, 228 U. S. 482 (1913). See Kansas City 
Southern R. Co. v. Guardian Trust Co. et al., 240 U. S. 166 (1916). The many 
cases announcing the trust fund theory were forecasts of this decision. See Wood 
et al. v. Dummer et al., Fed. Cas. 17, 944 (D. Me., 1824); Curran v. Arkansas, 
15 How. (U. S.) 304, 307 (1853); Graham v. Railway Co., 102 U. S. 148, 161 
(1880). See Edward H. Warren, supra, 36 Harv. L. Rev. 500, 544-547. See also 
20 Harv. L. Rev. 401. On a few occasions this theory had been applied directly 
to reorganization proceedings. See St. Louis Trust Co. v. Des Moines, etc., Ry. 
Co., ror Fed. 632 (S. D. Iowa, 1900) (fraud; stockholders and bondholders being 
the same persons) ; American Creosote Works v. Lembcke & Co., 165 Fed. 800, 
812 (S. D. N. Y., 1908) (actual fraud on unsecured creditors); Railroad Co. v. 
Howard, 7 Wall. (U. S.) 392 (1868) ; Louisville Trust Co. v. Louisville, etc., Ry. 
Co., 174 U. S. 674 (1899) ; Central of Georgia Ry. Co. v. Paul, 93 Fed. 878 (5th 
Circ., 1899). A careful consideration of these last three cases should have re- 
moved much of the cause for the shock which the Boyd case gave to the bar. 
See 27 Harv. L. Rev. 467. 

% See 5 THompson, CorporaTIONS, 2 ed., § 6015; 3 Cook, CoRPORATIONS, 6 
ed., §886. The right seems never to have been even questioned in any of the 
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to this situation.? The result is that the usual form of reorganization 
offers to the unsecured creditor his choice between a proportionate 
share of the cash surplus and participation in the reorganized company | 
on terms at least as favorable as those offered to stockholders.*® In 
the first situation, since his claim to cash is worthless, he need only 
be given a chance to participate in the new corporation. But in the 
second situation, since senior interests can not exclude him, he must 
be given the cash alternative. 

In the Rock Island reorganization of 1917 the second situation 
existed, since there were substantial unmortgaged assets.’ Yet the 


cases. See Robert T. Swaine, supra, 22 Cox. L. Rev. 121, 126. The fact that it 
is still recognized in at least some of the federal courts is seen from the emphatic 
statement of Judge Learned Hand in In re Prudential Outfitting Company, 250 
Fed. 504, 506, 507 (S. D. N. Y., 1918). “They [creditors] have the right, as 
they had before, to have those assets converted into money, collectively instead 
of separately, and nothing can invade or impair that right, unless it be by statute. 
. . . The conventional form of reorganization does justice to dissentient creditors, 
and all efforts to avoid or evade it are illegal. Under it a new corporation is 
formed by those creditors who wish to join the plan, and who assign their claims 
to it or to their committee. This corporation or committee may then make a 
cash bid, which it may in part pay by allowing a proportionate credit upon the 
assigned claims. The dissenting creditors must be paid in cash their own pro- 
portion of the bid, which is their inviolate right. They are protected by the 
power of the court to fix an upset price, aided in the case of bankruptcy by the 
statute itself. Any admissible plasticity of reorganization lies in the court’s power 
over that feature of the proceedings.” 

® Kansas City Southern Ry. Co. v. Guardian Trust Co. et al., 240 U. S. 166 
(1916). In fact there is a dictum in this case entirely inconsistent with the Boyd 
case, in that it would confine the application of the principle solely to cases where 
the value of the property exceeds the mortgage debt. See Kansas City Southern 
Ry. Co. v. Guardian Trust Co. et al., supra, 176. See Stetson, CravaTH et al., 
supra, 197, 198. But this is to overlook the underlying theory of the Boyd case. 
The unsecured creditor has a right, prior to that of the stockholder, not only to 
cash, but to a share in the future profits. See 27 Harv. L. Rev. 467. . 

10 North American Co. v, St. Louis-San Francisco R. R. Co. (E. D. Mo., 
March 31, 1916, unreported). As an alternative to a share in cash in the pro- 
ceeds of a conventional sale the unsecured creditor was given the privilege of 
receiving $50 par value preferred stock and $50 par value common stock in the 
reorganized corporation for each $100 of his claim against the insolvent. The 
stockholders were given bonds and stock, the stock not exceeding the par value 
of the old stock held, on payment of the principal of the bonds. The decree was 
sustained as against a creditor who had proved his claim. St. Louis-San Fran- 
cisco R. R. Co. v. McElvain, 253 Fed. 123 (E. D. Mo., 1918). And as against 
a creditor who had not been a party to the receivership proceedings. St. Louis- 
San Francisco R. R. Co. v. Wall. (E. D. Mo., July 1, 1918, unreported). In 
Guaranty Trust Co. of New York et al. v. Missouri Pacific Ry. Co. (E. D. Mo., 
Dec. 26, 1916, unreported) the Frisco decree was substantially followed, with 
detailed provision for adjudication of claims of complainants. -The decree was 
sustained. Guaranty Trust Co. of New York v. Missouri Pacific Ry. Co., 238 
Fed. 812, 816 (E. D. Mo., 1916); Walsh Tie & Timber Co. v. Missouri Pacific 
Ry. Co., 280 Fed. 38 (8th Circ., 1922). See also Railway Steel-Spring Co., ez al. 
v. Chicago & Eastern Ill. Ry. Co., et al. (N. D. Ill, May 22, 1917, unreported), 
sustained by order dated May 3, 1921, unreported; Equitable Trust Co. v. 
Wabash Ry. Co. et al. (E. D. Mo., April 28, 1915, unreported). 

11 There was no foreclosure by the bondholders in the Rock Island reor- 
ganization, so that the entire proceeds of the sale of the unmortgaged assets would 
have gone to the unsecured creditors without having to be shared under a de- 
ficiency judgment. There is no doubt that a sale would have realized some cash 
for the unsecured creditor. See Roberts Walker, “ Reorganization by Decree — 
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decree in that case, although offering to unsecured creditors sufficient 
participation in the reorganized company, did not give them an alter- 
native of cash.12 Two recent Circuit Court decisions have held that 
this decree was conclusive upon unsecured creditors who had refused to 
participate in the reorganized corporation.‘* It was amazing to find 
that a right which had never been questioned existed no longer, and 
that the newly discovered alternative privilege of the Boyd case had 
become the sole remedy of the unsecured creditor. 

The three bases upon which the court justifies this revolutionary 
step seem insufficient. A dictum in the Boyd case ** upon which great 
reliance is placed is sound in its setting, since the first situation indi- 
cated above existed in that case, but seems inapplicable to the Rock 
Island situation. Two immediately preceding decrees which the court 
cites as authority contained a provision for a conventional sale, thus 
assuring to unsecured creditors a cash share if there was any surplus 
over the mortgage debt.1° The court says that equity must be regarded 
as a trustee of the insolvent’s property for all claimants, and that the 
interests of all the cestwis que trust demand that the proceeds be 
turned over to them in some form other than cash; but it is submitted 


Recent Noteworthy Instances,” 6 Corn. L. Q. 154, 163; James N. Rosenberg, 
supra, 22 Cor. L. Rev. 14, 23; Robert T. Swaine, supra, 22 Cov. L. Rev. 121, 125. 

12 American Steel Foundries v. Chicago, Rock Island & Pacific Ry. Co. (N. 
D. Ill. E. Div., June 12, 1917, unreported). This decree had come to be regarded 
as substantially a consent decree, and also as depending for its validity on the 
fact that the stock given to unsecured creditors had a readily realizable cash 
value. See Roberts Walker, supra, 6 Corn. L. Q. 154, 162. See Robert T. Swaine, 
supra, 22 Cov. L. Rev. 121, 125. 

18 Phipps v. Chicago, Rock Island & Pacific Ry. Co., 284 Fed. 945 (8th* Circ., 
1922); Chicago, Rock Island & Pacific Ry. Co. v. Lincoln Horse & Mule Com- 
mission Co., 284 Fed. 955 (8th Circ., 1922). For the facts of these cases, see 
Recent CasEs, infra, pp. 1030, 1031. The court assumes that the creditors adopted 
the proper method of testing the validity of the decree. It would seem that 
the correct procedure should have been by appeal from the decree, rather than 
by disregarding it and levying execution. But this reasoning may not be applic- 
able to the latter case in which the creditor had not filed his claim in the re- 
ceivership proceedings. See Recent Casés, infra, pp. 1030, 1031. 

14 Northern Pacific Ry. Co. v. Boyd, supra, 508. “This conclusion does not, 
as claimed, require the impossible and make it necessary to pay an unsecured 
creditor in cash as a condition of stockholders retaining an interest in the re- 
organized company. His interest can be preserved by the issuance, on equitable 
terms, of income bonds or preferred stock. If he declines a fair offer he is left 
to protect himself as any other creditor of a judgment debtor, and having re- 
fused to come into a just reorganization, could not thereafter be heard in a court 
of equity to attack it.” 

15 See St. Louis-San Francisco R. R. Co. v. McElvain, supra; Guaranty Trust 
Co. v. Missouri Pacific Co., supra. If it is true that the court that fixed the 
upset price in the Frisco case regarded its amount as immaterial because of the 
opportunity offered to the creditors of participating in the reorganized corpora- 
tion, there is of course only a difference in degree between the import of that 
decree and the decree in the Rock Island case. See St. Louis-San Francisco R. R. 
Co. v. McElvain, supra, 134. Of course the formality of a judicial sale is not 
the essential thing. Since there is rarely any competitive bidding the sale is, in 
fact, a mere form. The essential thing is to ascertain for and assure to the un- 
secured creditor a cash value for his claim. Provided this is done, the innovation 
of the court in dispensing with a sale may be proper and very beneficial. See 
Roberts Walker, supra, 6 Corn. L. Q. 162. 
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that this is merely a fictional statement of the result which the court 
desires to attain.’® 

It is true that equity’s control over reorganizations has had a re- 
markable growth.'’ It also is true that Congress may constitutionally 
vest in a court of equity the power affirmatively to compel assent to just 
reorganizations over the protests of a minority of any class interested ;1* 
and such a grant of power, systematically defined and limited, is gen- 
erally recognized as inevitable and desirable.'® But the assumption 
of this power by the courts, unaided by legislation, is attended with 
peculiar dangers. Federal judges are not trained to the accurate and 
comprehensive insight into intricate financial affairs necessary to create 
an adequate system; and even if they had this training, the fact that 
only one case at a time can be presented and only one point decided 
would prevent the creation of a coherent system. Under these con- 
ditions, for equity to assume the power of making over contract rights 
-and extinguishing long recognized legal remedies is to overstep the 
bounds of sound jurisprudence.2° The only writer who has unquali- 
fiedly approved such affirmative control has pointed out that there is no 
‘logical distinction between the rights of the secured and unsecured 
creditor.** And if the claims of a dissenting minority can be extin- 


16 Tf it is true that the court is in the position of a trustee, it has become such 
by reason of the fact that the cestuis que trust have been pursuing their legal 
rights. One would suppose it to be the duty of the trustee then to respect as 
far as possible those legal rights. 

17 See James N. Rosenberg, supra, 22 Cov. L. Rev. 14, 20-22; James N. 
Rosenberg, “The Aetna Explosives Case —A Milestone in Reorganization,” 20 
Cor. L. Rev. 733; Roberts Walker, supra, 6 Corn. L. Q. 154. 

18 J. S. Consr., Art I, §8, cl. 4. See Canada S. R. v. Gebhard, 1o9 U. S. 
527 (1883). This legislation could apply to existing as well as to future claimants 
since the contract clause is not applicable to the federal government. U. S. 
Const., Art. I, § 10, cl. 1. 

19 An excellent model is provided by the English act. See British CoMPANIES 
Act, Consor., 1908, 8 Edw. VII, c. 69, § 120. See also 1915 Carrox, Ky. Srar., 
§ 771. And see Moorfield Story, “ Reorganization of Railway and other Cor- 
porations,” 19 Report oF AMERICAN Bar AssociaTION, 240. The English act 
provides that if a majority in number and 75% in value of any class agree to 
any compromise the court may sanction it and make it binding on the whole 
class. As respects public service corporations the act has in substance been in 
force since 1867. See Ramway Companies Act, 1867, 30 & 31 Vict., c. 127. It 
has had a very satisfactory operation. See In re Alabama, etc. Ry. Co., [1891] 
1 Ch. 213. See 1 PatMer, CoMPANY PRECEDENTS, 10 ed., 430-432. See, generally, 
2 Linpiey, Companies, 6 ed., 1261; Hammton, Company Law, 3 ed., 525. 

20 See Kneeland v. American Loan Co., 136 U. S. 89, 97 (1890); Lake St. 
El. Ry. Co. v. Ziegler, 99 Fed. 114, 129 (7th Circ., 1900); Merchants’ Loan & 
Trust Co. v. Chicago Ry. Co., 158 Fed. 923 (7th Circ., 1907); Im re Prudential 
Outfitting Co., 250 Fed. 504 (S. D. N. Y., 1918). Cf. Shaw v. Railroad, 100 U. S. 
605, 611 (1879); Duncan v. Mobile & O. Ry. Co., 3 Woods (C. C.) 597 (1879). 
The practice of issuing receiver’s certificates and the “Six Months Rule” are so 
narrowly confined in their own peculiar field as to afford no analogy. See Robert 
T. Swaine, supra, 22 Cor. L. Rev. 121, 128. But see James N. Rosenberg, supra, 
22 Cor. L. Rev. 14, 25. Nor do the cases arising under the Sherman Anti-trust 
Act in which the court is compelled to displace mortgage liens in order to break 
up illegal combinations provide an analogy. The power is derived by necessary 
implication from the statute. See Continental Ins. Co. et al. v. Reading Co. et al., 
42 Sup. Ct. Rep. 540, 545 (1922). 

21 James N. Rosenberg, supra, 22 Cor. L. Rev. 14, 17. Indeed in one respect 
the position of the unsecured creditor is even stronger than that of the mort- 
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guished at the discretion of the court, why not those of a dissenting 
majority? *? A systematized grant of power from Congress to the 
federal courts of equity is to be hoped for. But if equity first strays 
into the field unguided the possibility of a definite legislative solution 
is imperiled. 


Jury TRIAL IN Contempt Cases. — At common law? and under 
ordinary constitutional provisions * the courts try without a jury all 
contempts: criminal contempts, direct * and indirect,* and civil con- 


gagee. The latter has voluntarily become a security holder with others of a 
definitely ascertained class. The unsecured creditor has no means of ascertaining 
in advance the number of others in his class. He has usually sold something to 
the corporation and expects to be paid in cash. He has never consented to 
become an investor. 

22 For an able presentation of the strong arguments against the affirmative 
- control in question, see Robert T. Swaine, supra, 22 Cor. L. Rev. 121, 130-132. 

1 Fleming v. United States, 279 Fed. 613 (oth Circ., 1922) ; Campbell v. Mo- 
tion Picture Machine Operators, 186 N. W. 787 (Minn., 1922). In fact, it is 
reversible error to submit to a jury, in contempt proceedings, either a simple 
question of fact or the construction of a decree. Hart v. Robinett, 5 Mo. 11 
(1837); Thompson v. Turner, 69 Ga. 219 (1882). Questions of fact may, how- 
ever, be referred to a referee. Matter of Day, 34 Wis. 638 (1874); Aldinger v. 
Pugh, 57 Hun (N. Y.) 181 (1890). 

2 Guaranties of jury trial in federal and state constitutions do not apply to 
contempt proceedings. Lewisohn v. United States, 278 Fed. 421 (7th Circ., 1921), 
certiorari denied, 42 Sup. Ct. Rep. 463 (1921) ; People v. Rushworth, 294 Ill. 455, 
128 N. E. 555 (1920); State v. Howat, 198 Pac. 686 (Kan., 1921). Cf. Ruther- 
ford v..Holmes, 5 Hun (N. Y.) 317 (1875), aff'd 66 N. Y. 368 (1876). Due 
process of law does not require a jury trial in contempt proceedings. Eilenbecker 
v. Plymouth County, 134 U. S. 31 (1889). Compare prohibitions against im- 
prisonment for debt, which do not apply to contempt proceedings. West v. West, 
tor S. E. 876 (Va., 1920) ; Campbell v. Motion Picture Machine Operators, supra. 
Cf. Bowman v. Wayne Circuit Judge, 214 Mich. 518, 183 N. W. 232 (1921). 

The Oklahoma Constitution makes express provision for jury trials of in- 
direct contempts. See Oxxa. Consrt., Art. 2, § 25; 1921 Oxia. Comp. Srar., 
§§ 1699, 3011, 3050. Blanchard v. Bryan, 83 Okla. 33, 200 Pac. 444 (1921). 
Constitutions have, in some cases, directed legislatures to limit the power of 
courts to punish contempts; and under such a provision a statute prohibiting 
summary punishment except in certain cases of criminal contempts was held a 
reasonable regulation, and constitutional. See Va. Const., § 63; 1919 Va. Cong, 
§ 4521. Yoder v. Commonwealth, 107 Va. 823, 57 S. E. 581 (1907). Cf. Harrell 
v. Ward, 54 Ga. 649 (1875); Bryan v. State, 99 Ark. 163, 137 S. W. 561 (1911). 
Cf. Marians v. People, 69 Colo. 87, 169 Pac. 155 (1917). For an argument that 
contempt proceedings should be regulated by constitutions, see Wilbur Larre- 
more, “ Constitutional Regulation of Contempt of Court,” 13 Harv. L. Rev. 615. 

8 Fleming v. United States, supra (affront to a court); Lindsey v. People, 66 
Colo. 343, 181 Pac. 531 (1919) (refusal to testify). For definitions of the 
various types of contempt, see 1 Bamey, Haseas Corpus, §§ 67, 68. See also 
Joseph H. Beale, Jr., “ Contempt of Court, Criminal and Civil,” 21 Harv. L. Rev. 
161. See also 25 Harv. L. Rev. 375. A contempt may also be an indictable mis- 
demeanor, an offense against the state distinct from the offense against the court. 
Rex v. Tibbits, [1902] 1 K. B. 77; Hale v. State, 55 Ohio St. 210, 45 N. E. 100 
(1896) ; Flannagan v. Jepson, 177 Iowa, 303, 158 N. W. 641 (1916). 

4 People v. Gilbert, 281 Ill. 619, 118 N. E. 106 (1917) (libellous article) ; 
Spight v. State, 243 S. W. 860 (Ark., 1922) (evasion of subpoena). Cf. In re 
Debs, 158 U. S. 564 (1895) ; State v. Howat, supra (government enforcing statu- 
tory rights by injunction). 
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tempts, whether giving a right to substitutional and penal redress ° 
or to specific enforcement of a decree. A few statutes have required 
jury trials in contempt cases. Such statutes have been made applicable 
to different classes or combinations of classes of contempts.’ They 
have sometimes limited the punishment for contempts unless fixed 
by a jury. One statute has been made applicable only to courts not 
created by a constitution.® 

Congress and the ordinary state legislatures have some power to 
regulate the affairs of federal and state courts respectively.‘° On the 
other hand, their legislation must not “encroach on the judicial 
power ” created by a constitution.‘ Courts, drawing this line, have 
upheld reasonable statutory regulations of admission to the bar and 
disbarment ** as well as reasonable procedural limitations.** They have, 


5 Portner v. Russell, 33 Wis. 193 (1873); Campbell v. Motion Picture Ma- 
chine Operators, supra. Cf. Farmers’ State Bank of Texhoma v. State, 164 Pac. 
132 (Okla., 1917) (punishment alone possible). 

6 Rudd v. Rudd, 184 Ky. 400, 214 S. W. 791 (1919); Blanchard v. Bryan, 
supra. Cf. In re Debs, supra; State v. Howat, supra. 

7 Legislatures have not sought to require jury trials of direct criminal con- 
tempts. They have required jury trials of various classes of indirect contempts. 
See 1918 U. S. Comp. Srar., §§ 1245, 1245 a, 1245 b, 1245 d, 38 Star. aT L. 738- 
740; 1913 Ataska Comp. Laws, §§ 1443, 1846; 1913 Ariz. Rev. Srat., §§ 1800, 
1803; 1912 Coto. Comp. Srar., § 363; Oxia. Consrt., Art. 2, § 25, and 1921 OKLA. 
Comp. Stat., §§ 1699, 3011, 3050; 1920 Pa. Srar., 5484-5489; Va. Cope. 
§ 4521. See also a provision for jury trial on the question of the defendant’s 
ability to comply with a decree for money payment. 1914 Ga. ANN. Cope, § 4643. 
Statutes requiring jury trials of contempts have been disregarded as unconstitu- 
tional encroachments on the judicial power. Carter v. Commonwealth, 96 Va. 
791, 32 S. E. 780 (1899); Smith v. Speed, 11 Okla. 95, 66 Pac. srr (10901); 
Walton Lunch Co. v. Kearney, 236 Mass. 310, 128 N. E. 429 (1920). Cf. Yoder 
v. Commonwealth, supra; Blanchard v. Bryan, supra. See Wilbur Larremore, 
supra, 13 Harv. L. Rev. 615. See also 4 Cor. L. Rev. 65; 6 Corn. L. Q. 329; 
34 Harv. L. Rev. 424. Courts have construed statutes strictly to avoid con- 
sideration of the constitutionality of such a provision. State v. Frew, 24 W. Va. 
416 (1884); Briesneck v. Briesneck, 100 Ga. 57, 28 S. E. 154 (1896); O’Brien v. 
People, 216 Ill. 354, 75 N. E. 108 (1905). The Oklahoma constitutional pro- 
vision was, it will be observed, the outcome of an abortive attempt at legislation. . 
For the history of the Oklahoma law, see Smith v. Speed, sufra; Ex parte Sul- 
livan, 100 Okla. Cr. App. 465, 138 Pac. 815 (1914); Ex parte Krouch, 63 Okla. 
105, 162 Pac. 1084 (1917); Farmers’ State Bank of Texhoma v. State, supra; 
Wood v. Wood, 174 Pac. 269 (Okla., 1918); Spradling v. Spradling, 181 Pac. 
148 (Okla., 1919) ; Ex parte Nichols, 181 Pac. 518 (Okla., 1919) ; Phillips v. State, 
77 Okla. 276, 188 Pac. 332 (1920); Blanchard v. Bryan, supra. Cf. One Cadillac 
Automobile, 1918 Model v. State, 75 Okla. 134, 182 Pac. 227 (1919). 

8 See 1915 Hawan, Rev. Laws, § 4052; 1922 Carroty’s Ky. Srar., §§ 12091, 
1292; 1919 VA. Cope, §§ 4521, 4524; 1913 W. Va. Cope, §§ 5280-5282. Such a pro- 
vision is constitutional. Arnold v. Commonwealth, 80 Ky. 300 (1882); Riley 
v. Wallace, 188 Ky. 471, 222 S. W. 1085 (1920). It is applicable only to criminal 
contempts. Rebham v. Fuhrman, 121 Ky. 17, 50 S. W. 976 (1899). 

9 See 1913 W. Va. Cope, §§ 5280-5282. State v. Frew, supra; State v. Mc- 
Claugherty, 33 W. Va. 250, 10 S. E. 407 (1889); State v. Hansford, 43 W. Va. 
773, 28 S. E. 791 (1897). See 4 Cor. L. Rev. 65; 6 Corn. L. Q. 320. 

10 See U. S. Const., Art. I, § 8, cl. 9, Art. III, § 1. See Burpicx, Tue 
American ConsTiTuTION, §§ 54, 56; Cootey, CoNnstiruTIONAL LIMITATIONS, 7 
ed., 126-134. 

11 See 34 Harv. L. REv. 424. 

12 Matter of Cooper, 22 N. Y. 67 (1860); Jn re Applicants for License, 143 
N. C. 1, 55 S. E. 635 (1906) ; Hooper v. Bradshaw, 231 Pa. St. 485, 80 Atl. 1098 
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in some cases, upheld reasonable statutory definitions of contempts,'‘ 
reasonable regulations of contempt procedure,’ and reasonable limita- 
tions on contempt punishments.° They have the more willingly 
upheld such statutory regulations when applied only to non-constitu- 
tional courts.17 One must respect the many opinions hostile to the 
tendency of these decisions.‘* Nevertheless, from contradictory 
decisions on these points, from attempts to run the machinery of 
government by rigid analytical rules, there seems to be emerging a 
practical standard. The Supreme Court of California recently said,'® 


(1911); In re Saddler, 35 Okla. 510, 130 Pac. 906 (1913). Contra, In re Day, 
181 Ill. 73, 54 N. E. 646 (1899). Cf. In re Splane, 123 Pa. St. 527, 16 Atl. 481 
(1889); Im re Bruen, 102 Wash. 472, 172 Pac. 1152 (1918). See Blewett Lee, 
“The Constitutional Power of the Courts over Admission to the Bar,” 13 Harv. 
L. Rev. 233. See also 34 Harv. L. Rev. 424. 

13 Berger v. United States, 255 U. S. 22 (1921); Harris v. Caperton, 141 Ky. 
341, 132 S. W. 557 (1910); Carey v. Mine & Smelter Supply Co., 53 Colo. 556, 
129 Pac. 230 (1912). Cf. Gray v. McLaughlin, 131 N. E. 518 (Ind., 1921) ; 
State v. Johnson, 110 S. E. 782 (N. C., 1922). See 34 Harv. L. Rev. 424. 

14 Ex parte Poulson, Fed. Cas. 11, 350 (E. D. Pa., 1835) (non-constitutional 
courts only) ; Ex parte Robinson, 19 Wall. (U. S.) 505 (1873) (non-constitutional 
courts only); Im re Oldham, 89 N. C. 23 (1883); People v. Court of Oyer and 
Terminer, tor N. Y. 245, 4 N. E. 259 (1886). Ex parte Creasy, 243 Mo. 670, 
148 S. W. 914 (1912), has overruled State v. Shepherd, 177 Mo. 394, 76 S. W. 
79 (1903), contra. Cf. Ex parte Le Mond, 245 S. W. 1057 (Mo., 1922). Contra, 
State v. Morrill, 16 Ark. 384 (1855); Bradley v. State, 111 Ga. 168, 36 S. E. 630 
(1900); In re Bowers, 89 N. J. Eq. 307, 104 Atl. 196 (1918). It is possible, 
however, that these cases are not inconsistent with the standard suggested. Cf. 
Little v. State, 90 Ind. 338 (1883). 

15 Drady v. Given, 126 Iowa, 345, 102 N. W. 115 (1905); State v. District 
Court, 58 Mont. 276, 191 Pac. 772 (1920); Ex parte Le Mond, supra. For ex- 
amples of common statutory regulations, see 1916 Mer. Rev. Srart., c. 82, § 36; 
1922 Nes. Comp. Stat., § 9190; 1916 McKinney’s N. Y. Consor. Laws, Title 209, 
§§ 751, 752, 754-758, 770; 1920 Ore. Laws, §§ 672, 673. Such regulations 
have generally abrogated the common law rule that one might purge oneself 
of criminal contempt by a sworn denial. Drady v. Given, supra.- The rule never 
applied to civil contempts. O’Brien v. People, supra. See 22 Harv. L. Rev. 370. 
To limit the hardship frequently produced by temporary injunctions, a desirable 
provision sometimes requires a complainant to give a bond for indemnity in 
case of dissolution. See 1918 U. S. Comp. Srat., § 1243 b, 38 Srar. at L. 738; 
1920 Kerr’s Cope, Copr Civ. Proc., § 529; 1921 Rev. Srar., c. 69, 
§§ 8, 9; 1917 Hemincway’s Miss. Ann. Conk, § 508. 

16 Hovey v. Elliott, 145 N. Y. 126, 39 N. E. 841 (1895) (applicable to Dis- 
trict of Columbia Supreme Court); Ex parte Creasy, supra; State v. Brownell, 
79 Ore. 123, 154 Pac. 428 (1916) ; Im re Garner, 179 Cal. 409, 177 Pac. 162 (1918). 
Cf. Spight v. State, supra. See Wilbur Larremore, supra, 13 Harv. L. Rev. 615. 
See also 4 Cor. L. Rev. 65; 6 Corn. L. Q. 329; 34 Harv. L. Rev. 424. 

Somewhat similarly, the executive may ordinarily pardon criminal, if not 
civil, contempts. Sharp v. State, 102 Tenn. 9, 49 S. W. 752 (1899). See Thomas 
J. Johnston, “Constitutional Power to Pardon Contempts of Court,” 12 Law 
Notes 185. See also 36 Harv. L. Rev. 617. 

17 Ex parte Poulson, supra; Ex parte Robinson, supra; State v. Frew, supra; 
Hovey v. Elliott, supra. See 4 Cor. L. Rev. 65; 6 Corn. L. Q. 329. The basis 
for the distinction seems to be the theory that a legislature may regulate its 
creatures without restriction. It is doubtful, however, whether under a Con- 
stitution like that of the United States a legislature may create a powerless court. 
See U. S. Consr., Art. I, § 8, cl. 9, Art. III, $1. See Martin v. Hunter’s Lessee, 
t Wheat. (U. S.) 304, 331 (1816). 

18 See notes 7, 12-14, and 16, supra. See notes 20, 21, 28, infra. 

19 In re Garner, 179 Cal. 409, 413, 177 Pac. 162, 164 (1918), upholding a 
statute which limited punishment for contempt to five hundred dollars fine and 
five days imprisonment. 
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“The Legislature may not, whether by procedural rules or the in- 
adequacy of the penalty fixed, substantially impair or destroy the 
implied power of the court to punish for contempt; yet it may provide 
rules of procedure and fix the maximum penalty which, if adequate 
for the purpose designed, must be deemed operative in controlling the 
action of the court.” 

A court which adopts such a standard will decide on the constitu- 
tionality of any provision for jury trial of contempts as a matter of 
practical statesmanship. After giving due weight to the opinions of 
legislatures, courts would presumably find all such provisions con- 
stitutional, unless they were made applicable to direct criminal 
contempts. In cases of civil contempts, a provision for submitting 
to a jury the question whether a defendant acted or failed to act as 
charged, — and perhaps even the further question whether an alleged 
violation was within a fair construction of a decree, — should be up- 
held.2° A jury in such a case, performing its traditional function of 
checking judicial fallibility and prejudice, would be dealing with the 
sort of non-technical question for which it is fitted. Such a provision 
would require others than the maker of a decree to construe it; it 
would thus prevent modification of an ambiguous decree, by construc- 
tion, without a new hearing. In cases of indirect criminal contempt 
the question whether a defendant acted as charged, — and perhaps 
even the further question whether an act was within a statutory 
definition of contempt, — would have somewhat similar virtues.** In 
cases of direct criminal contempt, however, a provision for jury trial 
would interfere considerably with the efficient conduct of judicial 
proceedings. There would usually be little need for submitting the 
question of a defendant’s act to special fact finders. The disadvantages 
of somewhat lessening judicial dignity would be particularly serious. 
A provision for jury trial applied to such contempts would probably 
be unconstitutional.” 

Recent decisions under the Clayton Act give the subject current 
importance. The Act provides for jury trial in certain cases of indirect 
contempts of United States District Courts and courts of the District 
of Columbia.?* The provision is clearly confined to contempts which 
are also crimes,”* and to contempts in proceedings to which the United 
States is not in any way a party.”®> A recent decision has further 


20 See Frey, THe Lasor InyuncTION, 70-77. See also Joseph H. Beale, Jr., 
supra, 21 Harv. L. Rev. 161, 173-174; 12 Law Nores 87. See contra, Robert T. 
Speed, “ Jury Trial in Contempt Proceedings,” 28 Cur. Lec. N. 415. 

21 See Joseph H. Beale, Jr., supra, 21 Harv. L. Rev. 161, 172-173; Austin 
Haines, “ Contempt By — Not of — Court,” 34 New Repustic, 72. See contra, 
A. E. Cheney, “ Jury Trials in Contempt Cases,” 78 Cent. L. J. 183, 46 Cui 
Lec. N. 268. In cases of indirect contempt, both civil and criminal, provisions 
for jury trial would be even more clearly constitutional than otherwise, if 
applied only to courts not created by a constitution. See notes 9, 17, supra. 

22 See Joseph H. Beale, Jr., supra, 21 Harv. L. Rev. 161, 171-172. See note 
17, supra. 

23 See 1918 U. S. Comp. Srar., §§ 1245 a, 1245 b, 1245 d, 38 Srar. at L. 738- 
740. The provision appears in more accurate perspective in the Statutes at Large 
than in the Compiled Statutes. See also Recent Cases? infra, p. 1029. 

24 United States v. Taliafero (W. D. Va., Oct. 12, 1922). 

25 Forrest v. United States, 277 Fed. 873 (goth Circ., 1922). It is to be noted 
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confined its operation to offenses under the “ anti-trust” laws.*° In 
view of the well-known history of the Act, its unambiguous composition 
and wording on this point, and the policy which might be served by 
such a provision, this result seems hard to support.** Another recent 
decision has held the provision unconstitutional.** The opinion is not 
entirely convincing. The provision appears to be supportable: first, 
because it is confined in its operation to non-constitutional courts; *° 
and second, more emphatically, because it is a reasonable regulation 
of contempt procedure. 


PARTNERS AND LIMITED PARTNERS UNDER THE UNIFORM ACTS. — 
Formulating the rule that statutes in derogation of the common law 
must be strictly construed, American courts have generally treated 
questions of statutory construction in an unsatisfactory manner.’ Even 
the Uniform Acts have been subjected to the rigors of the rule;? and 
no legislative reforms have suffered more than the Limited Partnership 
Acts.* These acts were passed in almost every jurisdiction to modify 
the rule in Waugh v. Carver,* then prevailing, under which sharing in 


that there is thus, on any interpretation, an imposing list of exemptions from 
the operation of the provisions in question: (1) direct contempts, properly ex- 
cluded; (2) many indirect criminal contempts; (3) civil contempts which are 
not also criminal offenses; (4) contempts consisting of disobedience to writs in 
suits to which the United States is in any way a party; (5) contempts of other 
courts than the District Courts or courts of the District of Columbia. The Act 
appears to have been ingeniously framed. 

26 Canoe Creek Coal Co. v. Christianson, 281 Fed. 559 (W. D. Ky., 1922). 
For the facts of this case, see Recent Cases, infra, p. 1029. 

27 On the principles of interpretation involved, see Heydon’s Case,.3 Rep. 7 a 
(1584) ; Duncan v. Dowling, [1897] 1 Q. B. 575; United States v. Saunders, 22 
Wall. (U. S.) 492 (1874) ; State v. Mulhern, 74 Ohio St. 363, 78 N. E. 507 (1906). 
And see Commons AND ANDREWS, PRINCIPLES OF LABOR LEGISLATION, II2. 

28 In re Atchison, 284 Fed. 604 (S. D. Fla., 1922). For the facts of this case, 
see Recent Cases, infra, p. 1029. For comment on it, see 23 Cor. L. Rev. 375; 
68 N. Y. L. J. 1776. 

29 Ex parte Poulson, supra; Ex parte Robinson, supra; Hovey v. Elliott, 
supra. See Burvick, op. cit., § 56. 

1 See Tuaver, Lecat Essays, 159; Kettey, Some Ernicat Gains THRouGH 
LEGISLATION, 142. See also Roscoe Pound, “ Common Law and Legislation,” 21 
Harv. L. Rev. 383, 385, 396. But see Roprnson, AMERICAN JURISPRUDENCE, § 301; 
CarTER, Law, Its Oricin, GRowTH, AND FUNCTION, 308. 

2 See Proceepines, 17th ANNUAL CONFERENCE, COMMISSIONERS ON UNIFORM 
State Laws, 45. A decision of the Supreme Court checked this practice. See 
Commercial Bank v. Canal-Louisiana Bank, 239 U. S. 520, 528 (1915), commented 
on in 29 Hary. L. Rev. 541. 

8 The first statute to authorize this form of association was passed in New 
York. See 1822 N. Y. Laws, c. 244. The statute was taken from the French 
Civil Code, and was the fruit of an attempt to introduce a form of association 
long known to that law as Société en Commandite. See Ames v. Downing, 1 
Bradf. (Surr.) 321 (1850). See also Trousat, Lumrrep PARTNERSHIP, C. 34; Bur- 
DICK, PARTNERSHIP, 3 ed., 383. In almost every jurisdiction in the United States, 
statutes were passed drawn either direct from the French Law, or from the New 
York Act. See Bates, Lrurrep PartTNersHIP, c. 21. For the history of similar 
legislation in England, se€ Pottock, Dicest oF PARTNERSHIP, 11 ed., vii, 212; 
LinvLEy, PARTNERSHIP, 882-880. 

4 2H. BI. 235 (1793). 
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the profits was adopted as a conclusive test of partnership.° The 
courts were, however, unfortunately rigorous in the application of the 
strict rule of construction, and the effort to afford business men a new 
and attractive form of commercial association was practically nullified.* 
To remedy this situation the Uniform Limited Partnership Act was 
drafted.? To insure it against the fate of its predecessors, there was 
embodied, in Section 11, a novel provision for the protection of those 
who erroneously believe themselves to be limited partners, under which 
such persons are relieved from liability as general partners, provided 
that on ascertaining the mistake they promptly renounce their interest 
in the profits.* 

A recent case tests the efficacy of the section. The statute, as 
adopted in Illinois, expressly provides that no limited partnership shall 
be formed in the brokerage business.'° The petitioners, unaware of 
the adoption of this act and of the repeal of the former Limited Part- 
nership Act," which did not contain such a prohibition, attempted to 
form such a partnership. The court, one judge dissenting, felt that 
Section 11 should be given the broadest possible interpretation, and 
held that the petitioners were within its protection. The soundness 
of this position becomes apparent when it is considered that this act 
abandons the categorical approach of the common law and finally 
recognizes, as the Civil Law has long recognized, that the classification 
of commercial relationship into (1) debtor-creditor (2) partnership 
and (3) corporation is inadequate to meet the needs of a complex 


5 Waugh v. Carver was overruled by Cox v. Hickman, 8 H. L. 268 (1860). 
The law of England is now settled against it. See Kilshaw v. Jukes, 3 B. & S. 
847 (1863). In the main, American authority follows the modern English view. 
Beecher v. Bush, 45 Mich. 188 (1881). See Untrorm Partnersuip Act, §7 (4). 

6 For cases evidencing the hostile attitude of the courts, see Pierce v. Bryant, 
5 All. (Mass.) 91, 93 (1862); Henkel v. Heyman, gx Ill. 96 (1878); Cummings 
v. Hayes, 100 Ill. App. 347 (1902). It is true that a more liberal attitude has 
occasionally been adopted. See Clapp v. Lacey, 35 Conn. 463, 466 (1868); Riper 
v. Poppenhauser, 43 N. Y. 68, 73 (1870). 

7 For a general discussion of this act, see William D. Lewis, “ The Uniform 
Limited Partnership Act,” 65 U. or Pa. L. Rev. 715. It is to be noted that by the 
provisions of this act, a form of commercial association is authorized much more 
nearly resembling the French Société en Commandite than limited partnership 
as heretofore known. Indeed the Act.as first drafted was entitled “An Act to 
Make Uniform the Law Relating to Partnerships with Contributing Members.” 
fi PROCEEDINGS, 25th ANNUAL CONFERENCE, COMMISSIONERS ON UNIFORM STATE 

WS, 153. 

8 “A person who has contributed to the capital of a business conducted by a 
person or partnership erroneously believing that he has become a limited partner 
in a limited partnership, is not, by reason of his exercise of the rights of a 
limited partner, a general partner with the person or in the partnership carrying 
on the business, or bound by the obligations of such person or partnership; 
provided that on ascertaining the mistake he promptly renounces his interest 
in the profits of the business or other compensation by way of income.” This 
section offers a striking contrast to § 8 of the original Limited Partnership Act 
as adopted in New York and widely imitated. See 1822 N. ¥. Laws, c. 244, § 8. 

® In re Marcuse, 281 Fed. 928 (7th Circ., 1922). For the facts of this case, 
see Recent Cases, infra, p. 1035. 

10 See 1921 Canm’s Inu. Rev. Srat., c. 106a, §47. For a discussion of 
the policy behind such sections, see TrouBaT, LiMiTED PARTNERSHIP, 46 n. 

11 See 1913 Itz. Stat. ANN., c. 84. 
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industrial ‘society.12 The legislature has recognized that no strong 
public policy requires that a person who contributes to the capital of 
a business, acquires an interest in the profits, and has some degree of 
control over the conduct of the business, become individually bound 
for the obligation of the business, provided creditors are not misled.’* 
Since Section 11 was purposely introduced to prevent such persons 
from being necessarily bound, it would seem to deserve an interpreta- 
tion sufficiently liberal to cover the case.’* 

The majority, however, rested their decisions on the alternative 
ground, that, apart from Section 11, the petitioners were not liable as 
general partners because they were not “ co-owners” within the defini- 
tion of partners adopted by the Uniform Partnership Act.*° Here 
they enter on very debatable ground. Such an interpretation of that 
Act would seem to permit the formation of substantially limited part- 
nerships without special statutory provision. While this question is 
largely academic as regards limited partnerships, owing to the prev- 
alence of statutes permitting their formation, yet it sheds light on 
related matters. For, if a supposed limited partnership does not 
contain the essential elements of a general partnership, then the same 
would, a fortiori, be true in many instances of abortive corporations 
and business trusts, with the result that members of such organizations 
would escape general liability. This conclusion will not command 
unanimous approval.'® 


12 For a discussion of limited partnerships, see Portock, Essays oN JuRIs- 
PRUDENCE, 95; Leone Levi, MANUAL oF MercanTILE Law, 215; J. S. Mu, 
Poxiticat Economy, Bk. 5, c. 9, §7. As to the treatment of this form of asso- 
ciation under the Civil Law, see Lyon-CagN ET RENAULT, MANUEL DE Droir 
COMMERCIAL, 125. See also Marshall v. Lambeth, 7 Rob. (La.) 471 (1844); 
In re Dunn, 115 La. 1084, 40 So. 466 (1906). 

18 UntrorM Limitep PartnersHir Act, Explanatory Note. 

14 See Proceepincs, 25th Ann. Conr., etc., 156; Proceepincs, 26th ANN. 
Conr., etc., 384, 386. See also William D. Lewis, “ The Uniform Limited Partner- 
ship Act,” 65 U. or Pa. L. Rev. 715, 723, et seg. The opinion of the dissenting 
judge in this regard seems to rest on a failure fully to comprehend that the words 
“limited partnership” as employed in this Act differ fundamentally in meaning 
from that of any previous use of the term. The conduct of the members of this 
firm was not above suspicion, a circumstance which lends weight to the argument 
that the policy which led to the prohibition on limited partnerships in the 
brokerage business, forbids any such interpretation as is here adopted. But the 
reasoning of Judge Alschuler on this point seems conclusive. He points out that 
other sections in the Act provide for amendment and perfection of the organiza- 
tion, so that it may continue as such, and that this section looks rather to the 
termination of the relation. He concludes that in view of the sweeping terms 
of this section it “contemplated situations where a limited partnership could not 
under the law be formed at all, or where, because of intervening conditions, it 
would not be practicable to perfect or continue it.” See a discussion of the 
instant case in 71 U. oF Pa. L. Rev. 150. 

15 See §6 (1). “A partnership is an association of two or more persons to 
carry on as co-owners a business for profit.” This Act is in force in Illinois. 
See 1921 Rev. Srart., c. 106a. 

*6 At common law, there was great confusion as to whether associates in an 
abortive corporation were liable as partners to third parties who had dealt with 
the association. The authorities are divided. See MacHEN, CorPorRATIONS, § 293. 
See also Burdick, “Are Defectively Incorporated Associations Partnerships?” 6 
Cot. L. REv. 1; Joseph L. Lewisohn, “ Liability to Third Persons of Associates 
in Defective Corporations,” 13 Micu. L. Rev. 274; Edward H. Warren, “ Col- 
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The correctness of the court’s conclusion on this point turns neces- 
sarily on the meaning of the word “ co-owners ” as used in the Uniform 
Partnership Act. This definition probably was not intended to narrow 
the common law definition of partnership. Since by the prevalent 
modern view a partnership will not be imposed on unwilling parties 
unless they have a substantial control over the business,’’? a similar 
requirement of control should be made to establish “ co-ownership ” 
under the Uniform Partnership Act. In the nineteenth century it was 
assumed, as a logical consequence of the profit-sharing test, that a 
limited partner was, except for the limitation of his liability, a general 
partner.’® Had the question first arisen after the overthrow of the 
authority of Waugh v. Carver’ and the adoption of a test of control, 
this would not have been laid down with such assurance.” The court 


lateral Attack on Incorporation,” 21 Harv. L. Rev. 305, 320, notes. It would 
seem that the cases may be partially reconciled by keeping in mind the “ control ” 
test. See Lewisohn, supra, 280. For a discussion of business trusts, see Noble 
P. Judah, “ Possible Partnership Liability under the Business Trust,” 56 Am. L. 
Rev. 826. Here again the test finally adopted in most jurisdictions is that of 
control. Williams v. Milton, 215 Mass. 51, 102 N. E. 355 (1913). 

17 This statement is not unqualifiedly true of all the common law authorities. 
Some states still cling to the test of Waugh v. Carver. In others, this rule was 
relaxed only by the passage of the Uniform Partnership Act. In yet others, 
the amount of control required to create the partnership relation may not seem 
to justify the test of ownership. Yet it is believed that the statement fairly 
represents the modern trend of authority. See Bacon v. Christian, 184 Ind. 517, 
111 N. E. 628 (1916); Kilshaw v. Jukes, 3 B. & S. 847 (1863). Certainly it is 
the test adopted by §6 of the Uniform Partnership Act. It is to be noted that 
a very different question arises where the parties actually intend to form a 
partnership. In that case, it would seem, the parties could bargain away the 
element of control, the association still remaining a partnership. See LivLey, 
PARTNERSHIP, 8 ed., 362. 

18 See Coope v. Eyre, 1 H. Bl. 37 (1788); McGehee v. Powell, 8 Ala. 827 
(1846). In the latter case, the parties attempted to form a brokerage limited 
partnership, which was prohibited by the statute. The court held them liable 
as general partners on the authority of Waugh v. Carver. 

19 2 H. BI. 235 (1793). 

20 It is believed that the authorities have relied almost uniformly on one of 
the following grounds: (1) that one who participates in the profits incurs general 
liability apart from statutory exemption; (2) that the statute expressly provides 
for general liability in case of failure to live up to the particular provisions in 
question; (3) that these statutes are restrictive, carefully defining the scope of 
partnership with limited liability, and that since the associations in question 
do not comply with them, they must automatically be general partnerships. 
The first proposition is the rule in Waugh v. Carver, and requires no comment. 
The third proposition is based on the assumption that, apart from the statute, 
the special partners would incur liability, which is assuming the conclusion. 
If this were not true, then failure to comply with the statutory terms would 
simply prevent the limited partnership from arising, and would not, in the ab- 
sence of statutory provisions, convert it into a general liability. This proposi- 
tion troubled the courts; for instance, in Waters v. Harris, 17 N. Y. Supp. 370 
(1892), the court speaks of general liability as being “in the nature of . atatu- 
tory penalty.” See also Guillon v. Peterson, 89 Pa. St. 163 (1879); Lancaster v. 
Choate, 5 All. (Mass.) 530, 536 (1862). Furthermore the courts have exempted 
the special partner from liability which he would have incurred had his status 
been that of a general partner with merely limited statutory exemption from 
general liability. See Tilge v. Brooks, 124 Pa. St. 178, 16 Atl. 746 (1889). But 
cf. Hutchins v. Page, 204 Mass. 284, 90 N. E. 565 (1910). In some cases it has 
been squarely held that failure to live up to the terms of the statute does not 
impose general liability in the absence of statutory provision to that effect. 
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in the principal case seems justified in taking the position that the 
participants in a limited partnership may not have the degree of 
control necessary to make them “co-owners” under the modern 
common law and the Uniform Partnership Act, however contrary 
this may seem to generally accepted theories. Because of the fre- 
quently severe consequences, it is fitting that the courts exercise great 
care in imposing the partnership relation on reluctant parties. 


THE SINGLE ARBITRARY ACT OF A STATE OFFICIAL, DIRECTED 
AGAINST A SINGLE INDIVIDUAL, AS A VIOLATION OF THE FOURTEENTH 
AMENDMENT. — The prohibitions of the Fourteenth Amendment are 
addressed to states alone. The states act, however, not solely through 
their legislatures, but through their political subdivisions and through 
their judicial and administrative officers.2 A state may effect a de- 
privation of life, liberty, or property by any one of a multitude of 
agencies. Thus it was held, in the notable case of Yick Wo v. Hopkins, 
that the habitual refusal of an administrative board to issue laundry 
licenses to Chinese persons, under a city ordinance conferring unlimited 
discretion in the premises; was a violation of the Fourteenth Amend- 


Buckle v. Iler, 40 Misc. 214, 81 N. Y. Supp. 631 (1903); Buck v. Alley, 145 N. Y. 
488, 40 N. E. 236 (1895). See also Webster v. Lanum, 137 Fed. 376 (2nd Circ., 
1905). Cf. Deckert v. Chesapeake, etc., Co., ror Va. 804, 45 S. E. 799 (1903). 

21 It is submitted that the test to be applied in the principal case should in 
no wise differ from that applied in the case of “ business trusts.” See note 16, 
_ supra. If the special partners directly or indirectly exert sufficient control over 
the general partners, and over the conduct and policies of the business, then 
they should be liable as general partners, otherwise not. But it must be ad- 
mitted that there is a tendency to hold the members of an association to partner- 
ship liability where their control is of a very unsubstantial nature. See Pooley 
v. Driver, 5 Ch. D. 458 (1876). But cf. Kilshaw v. Jukes, supra. The dissent- 
ing justice felt precluded from this discussion by §6 of the Uniform Partner- 
ship Act which provides that the Act shall apply to limited partnerships where 
not inconsistent with other statutes. But when it is remembered that this Act 
antedated by several years the Uniform Limited Partnership Act, the meaning of 
this section will be readily perceived. Statutes in force at the time of its pas- 
sage often provided expressly for general liability; moreover in other ways it 
was and still is possible for limited partners to acquire sufficient control to become 
general partners. 

1 “No State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any State deprive any 
person of life, liberty or property without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws.” 

? Thus a city ordinance is treated as the act of the State. Southern Iowa 
Electric Co. v. Chariton, 255 U. S. 539 (1921) ; Dobbins v. Los Angeles, 195 U. S. 
223 (1904). See Zucht v. King, 43 Sup. Ct. Rep. 24, 25 (1922). But see Memphis 
v. Cumberland Telephone Co., 218 U. S. 624, 630 (1910). Cf. Barney v. City of 
New York, 193 U. S. 430 (1904); Hamilton Gas Light Co. v. Hamilton City, 
146 U. S. 258, 266 (1892). The City Council’s rate-fixing or assessing activities 
may be within the Amendment. Home Telephone Co. v. Los Angeles, 227 U. S. 
278 (1913); Londoner v. Denver, 210 U. S. 373 (1908). Also other agencies 
of the state. Raymond v. Chicago Traction Co., 207 U. S. 20 (1907) (board 
of equalization) ; Scott v. McNeal, 154 U. S. 34 (1804) (court); Saunders v. 
Shaw, 244 U. S. 317 (1917) (court). Ex parte Virginia, 100 U. S. 339, 347 
(1879) (jury drawer). 
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ment by the State of California.* The Supreme Court has recently 
seemed to intimate, on the other hand, that where the unjustifiable 
denial of a license is not habitual, and is directed against an individual 
rather than a class, it does not offend the Amendment.* This question 
is accordingly presented: Will the federal courts refuse to interfere 
against a single outrageous act of a state official directed against a 
single individual, where the act, if authorized or repeated on a large 
scale, would clearly violate the Constitution? 

It would seem that the federal jurisdiction extends to such a case. 
Where the act complained of is an ‘abuse of discretion by a licensing 
board, there is a striking scarcity of cases in point.’ There are, how- 
ever, several analogies in the law of the Fourteenth Amendment which 
point to the conclusion that an arbitrary official act need not injure 
many people nor be habitual to violate the Constitution. These cases 
group themselves under three heads: (1) cases in which a valid rule 
enacted by the legislature works great injustice in an isolated and 
peculiar situation; (2) those in which a state court acts in shocking 


8 Yick Wo v. Hopkins, 118 U. S. 356 (1886). It should be noted that the 
discrimination was, in that case, systematic, and that it was directed against a 
class of persons, the Chinese. It might therefore be said that the ordinance as 
interpreted in practice authorized such discrimination, and that the court was 
resting its decision on the invalidity of the ordinance rather than of the individual 
act of the license board. See discussion of the case in People v. Atwell, 232 N. Y. 
96, 104 et seq. (1921). See 2 WiLoucHBy, ConsTiITUTION, § 759. The Court sug- 
‘gested, as an alternative ground of decision, that the mere vesting of unlimited 
discretion in the administrative board was unconstitutional. But in subsequent 
cases this suggestion was not followed. Thus, an ordinance conferring upon the 
board of health unlimited discretion to grant or withhold licenses for the selling 
of milk, has been held valid. Lieberman v. Van de Carr, 199 U. S. 552 (1905). 
See Zucht v. King, 43 Sup. Ct. Rep. 24, 25 (1922). Several cases which are 
frequently cited as upholding unlimited discretion are, however, distinguishable 
on the ground that the state might prohibit the licensed conduct entirely. Fischer 
v. St. Louis, 194 U. S. 361 (1904); Gundling v. Chicago, 177 U. S. 183 (1900) ; 
Davis v. Massachusetts, 167 U. S. 43 (1897); Crowley v. Christensen, 137 U. S 
86, 94 (1890). See People v. Atwell, 232 N. Y. 96, ror, 133 N. E. 364, 366 
(1921). There is language in a very recent case indicating a return to the idea 
that the mere grant of unlimited discretionary power may invalidate an enact- 
ment. See Douglas v. Noble, 43 Sup. Ct. Rep. 303, 305 (1923). See note 4, 
infra. Statutes conferring discretionary power upon administrative tribunals are 
often attacked on the ground that they involve unconstitutional delegation of 
legislative power. The doctrine of non-delegability is piously repeated by the 
courts upon occasion, but the Supreme Court has never yet held any statutory 
bestowal of power upon an administrative board to be such a delegation. See, 
for instance, United States v. Grimaud, 220 U. S. 506 (1911) ; Union Bridge Co. 
v. United States, 204 U. S. 364 (1907); Field v. Clark, 143 U. S. 649 (1892). 
Cf. Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 164 (1920). It has been 
suggested that the general purpose of a statute is sufficient limitation upon, and 
criterion for the exercise of, discretionary power conferred therein. See Inter- 
mountain Rate Cases, 234 U. S. 476, 486, 494 (1914). 

# See Douglas v. Noble, 43 Sup. Ct. Rep. 303, 305 (1923). The court was 
not called upon to decide the point in question, since the charge of arbitrary 
discrimination was abandoned in the state court. Cf. Zucht v. King, 43 Sup. Ct. 
Rep. 24, 25 (1922). 

5 The court has several times hinted that Yick Wo v. Hopkins would be 
followed in the case of a single abuse of discretion, if it were a very extreme 
abuse. See Leiberman v. Van de Carr, 199 U. S. 552, 562 (1905); Zucht v. King, 
43 Sup. Ct. Rep. 24, 25 (1922); Williams v. Mississippi, 170 U. S. 233,235 
(1898). Cf. Taylor v. Beckham, 178 U. S. 548 (1900). 
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disregard of fairness; (3) those where an administrative tribunal fixes 
a confiscatory rate or assessment.® 

In the first class of cases the law is clear. It is well illustrated by 
two recent decisions. In one of them an ordinance providing for paving 
assessments according to the front-foot rule was held constitutional in 
a suit by property owner A; ‘ in the other the identical ordinance was 
held invalid so far as applicable to the land of B, on the ground that 
the shape of B’s tract was so unusual that, as applied to it, the front- 
foot rule worked intolerable hardship.* The occasional harsh applica- 
tion is treated as an incrustation on an otherwise valid enactment, 
which the federal court will plane off only so far as is necessary to 
protect the injured individual.® In these cases, of course, the unjust 
act, though isolated, is an act of the legislative departments, and hence 
clearly an act of the state.’° 

The second group of cases involves highly controversial matter. If 
a state court acts upon a person or property over which the sovereign 
has no jurisdiction, the Fourteenth Amendment is violated.‘ But 
where the state has jurisdiction, and its court simply misapplies the 
law, the existence of a federal question is debatable. It is urged 
that to take the affirmative view is to hold that every decision of every 
state court is open to scrutiny by the federal Supreme Court. That 
Court has several times said that it does not possess such broad power 


6 This classification is made with reference to the agency which first does 
the act complained of. In class 1, this agency is the legislature; in class 2, a 
court; in class 3, an administrative body. In most of the cases it may, of course, 
be said that a court has violated the Constitution, for in cases which come before 
the federal Supreme Court on certiorari or writ of error to the highest state 
court, the legal question is whether of not that court erred in upholding the 
objectionable act. 

7 Withnell v. Ruecking Construction Co., 249 U. S. 63 (1919). See Gold- 
smith v. Prendergast Construction Co., 252 U. S. 12, 17 (1920). 

8 Gast Realty Co. v. Schneider Granite Co., 240 U. S. 55 (1916). 

® Norwood v. Baker, 172 U. S. 269, 297 (1898). In this case the federal 
court enjoined the application of a generally valid assessment rule to a peculiar 
situation where it worked unfairly. See Jacobson v. Massachusetts, 197 U. S. 
11, 38, 39 (1905). Norwood v. Baker is explained in Tonawanda v. Lyon, 181 
U. S. 389, 392 (1901). See French v. Barber Asphalt Co., 181 U. S. 324, 366, 
370 (1901). See McGeuer, Due Process or Law, 249-252. 

10 The case of Union Transit Co. v. Kentucky, 199 U. S. 194 tx008); some- 
times cited as involving administrative misapplication of a valid statute, was really 
decided on the ground that the statute itself was invalid. The question whether 
the attack is upon the legislation which confers authority or upon the exercise of 
that authority becomes material in determining what mode of review is proper. 
If the validity of the authority is in question, it is reviewed by the Supreme 
Court pn writ of error, but certiorari is invoked to review the exercise of authority 
under valid legislation. Zucht v. King, 43 Sup. Ct. Rep. 24, 25 (1922). See 
U. S. Jupictat Cope, § 237. Cf. Yazoo, etc., R. Co. v. Clarksdale, 257 U. S. 10, 
16 (1921); Stadelman v. Miner, 246 U. S. 544 (1018). 

11 Old ‘Wayne Life Ass’n v. McDonough, 204 U. S. 8 (1907); Pennoyer v. 
pen 95 U. S. 714 (1878). Cf. Louisville Ferry Co. v. Kentucky, 188 U. S. 385 

1903). 

12 See Sauer v. New York, 206 U. S. 536, 545, 546 (1907); Bonner v. Gor- 
man, 213 U. S. 86, 91 (1909). Cf. Murdock v. Memphis, 20 Wall. (U. S.) 590, 
636 (1875). But see 1 ScHorretp, Const. Law anp Eguity, 23, 24, 32. See 
also Henry Schofield, “The Supreme Court of the United States and the En- 
forcement of State Law by State Courts,” 3 In. L. Rev. 195, 207-209, 213. 
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of review.’? Yet the decision in Scott v. McNeal ** assumes that power 
and exercises it, and the case has been followed more than once.'* 
At the present term the Supreme Court has gone even farther, up- 
holding the power of the federal courts to interfere where the jury 
in a criminal case was probably dominated by a mob, though the 
conviction and affirmation thereof by the state supreme court was 
regular on its face, the record showing no errors of law, and there 
having been evidence on which a jury could properly convict..° Thus 
it would seem established that the grossly unfair act of a court is the 
act of the state, and the fact that it is an isolated instance does not 
protect it from federal interference. 

Home Telephone Co. v. Los Angeles*® settled the law as to the 
third class of cases. It was there held that the federal court might 
enjoin a local rate-fixing body from putting into effect a confiscatory 
telephone rate, without waiting for a determination of its legality by 
the state courts.'7 The contention that the act of the administrative 

_body could not be considered the act of the state until the state’s courts 
had time to repudiate it as unauthorized was held devoid of merit.’* 


18 154 U. S. 34 (1804). 

14 In Scott v. McNeal, a state court had administered on the estate of a man 
thought to be dead, and under its decree his property had been sold. The owner 
later turned up, and brought action to recover the property from the purchaser. 
The state court held that the latter had acquired valid title, in spite of the ad- 
ministrating court’s failure to give adequate notice of the sale. The Supreme 
Court of the United States reversed this decision as to title, holding it to be 
contrary to the common law of the state and so extremely unfair as to violate 
the Fourteenth Amendment. It has been said that this decision holds merely 
that a state has no jurisdiction to administer the estate of a living man who 
is sui juris, and that the case is parallel to Pennoyer v. Neff, supra, note 11. That 
such is not the case is shown by Cunnius v. Reading School District, 198 U. S. 
458 (1905), where it was held that a state statute authorizing state courts to 
proceed as did the court in Scott v. McNeal, does not violate the Amendment. 
The only denial of due process in the latter case must, therefore, have been the 
court’s failure to apply correctly the state’s common law. See Chicago, B. & Q. 
R. R. v. Chicago, 166 U. S. 226, 241, 247, (1897); Backus v. Fort St. Depot Co., 
169 U. S. 557, 575, 576 (1898). Cf. Saunders v. Shaw, 244 U. S. 317 (1917); 
Grannis v. Ordean, 234 U. S. 385 (1914); Marchant v. Pennsylvania R. Co., 153 
U. S. 380 (1894) ; Neal v. Delaware, 103 U. S. 370 (1881). See 1 SCHOFIELD, op. 
cit., 5-37; TayLtor, Due Process or Law, 264. See also Henry Schofield, supra, 
3 Inv. L. Rev. 195. 

15 Moore v. Dempsey, 43 Sup. Ct. Rep. 265 (1923). Cf. Frank v. Mangum, 
237 U. S. 309 (1915), discussed in 28 Harv. L. Rev. 793. By Moore v. Dempsey 
the federal courts are committed to investigation of the circumstances surround- 
ing state criminal trials as well as to scrutiny of the record. It is indeed a 
striking case. See 1 ScHOFIELD, op. cit., 63-101; Tayton, op. cit., 567-577; 
GuTHRIE, FOURTEENTH AMENDMENT, 179. See Henry Schofield, “ Federal Courts 
and Mob Domination of State Courts,” 10 Int. L. Rev. 479. 

227 278 (1913). 

17 Accord, Raymond v. Chicago Traction Co., 207 U. S. 20 (1907) ; Chicago, 
etc., R. Co. v. Kendall, 278 Fed. 298 (S. D. Iowa, 1921). Cf. Keokuk & Hamil- 
ton Bridge Co. v. Salm, 42 Sup. Ct. Rep. 207 (1922); Union Pac. R. Co. v. 
Weld County, 247 U. S. 282 (1918); Greene v. Louisville & Interurban. R., 244 
jth (1917); Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 301 

1894). 

18 Home Telephone Co. v. Los Angeles, supra, 287. This case practically 
destroys the authority of Barney v. City of New York, 193 U. S. 430 (1904), 
where it was held that the federal court had no jurisdiction to enjoin the city 
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The Supreme Court very recently reversed a decision of the Nebraska 
Supreme Court, refusing to set aside an order of a board of equalization 
assessing the property of one taxpayer at a higher percentage valua- 
tion than was assigned to other property in the county.’® Here again, 
the shockingly unfair discrimination against one taxpayer was con- 
sidered to be a denial of due process by ‘the state.”° 

The cases thus seem to demonstrate that if any agency of a state, 
in the exercise of the authority with which it is clothed, uses its power 
to effect a deprivation of life, liberty, or property, then inquiry concern- 
ing the number of people injured by the act or the likelihood of its 
repetition is irrelevant to the question of federal jurisdiction under the 
Fourteenth Amendment.”! An individual injured by arbitrary official 
action is not denied recourse to the highest tribunal simply because 
he is alone. To limit in such manner the application of the Amend- 
ment would be to lessen its usefulness.2? It is doubtful that the re- 
striction would be warranted by the fear that the Supreme Court would 
be overrun with petty cases. The cost of appeals, and the require- 
ment that an act must be very bad indeed to violate the due process 
clause, are restraints upon the zeal of the contentious.** In any event, 


from injuring the plaintiff's property by the construction of a subway. The 
court in the Barney case went on the ground that the enterprise was forbidden 
by a state statute, and hence that the city’s act was not the act of the state. 
See Raymond v. Chicago Traction Co., 207 U. S. 20, 37, 41 (1907). But see 
Home Telephone Co. v. Los Angeles, supra, 293, 204. 

19 Sioux City Bridge Co. v. Dakota County, 43 Sup. Ct. Rep. 190 (1923). 
For the facts of this case, see Recent Cases, infra, p. 1029. See Chicago, B. & Q. 
R. Co. v. Chicago, 166 U. S. 226 (1897). Cf. Kansas City So. R. Co. v. Road 
Imp. Dist., 256 U. S. 658 (1921) ; Kentucky v. Powers, 201 U. S. 1 (1906). 

20 In a case like Sioux City Bridge Co. v. Dakota County, supra, it is hard 
to tell whether the denial of due process by the state lies in the original action 
of the administrative board, or in the mistake of law by the state court in 
upholding that action. In the Sioux City case it seems probable that it was the 
administrative act which violated the constitution. Two considerations lead to 
this conclusion: (1) the Supreme Court not only reversed the state decision, 
but remanded the case, directing inquiry into the truth of the allegations of 
unequal assessment; (2) the court did not investigate the state common law on 
the subject, as in Scott v. McNeal, supra, note 14, but rather relied on Raymond 
v. Chicago Traction Co., supra, note 17, in which case the federal court en- 
joined an act of a state administrative board without waiting for determination 
of its legality by state courts. 

21 See Home Telephone Co. v. Los Angeles, supra, 287. 

22 Cf. Home Telephone Co. v. Los Angeles, supra, 284 et seq. 

23 In any discussion of the constitutional guarantee of due process of law it 
must constantly be borne in mind that mere unfairness or injustice is not neces- 
sarily a violation of the Constitution; there must be unreasonable or outrageous 
unfairness and injustice. It has been suggested that the test is whether the act 
complained of “shocks the sense of fairness the Fourteenth Amendment was 
intended to satisfy.” See Chicago & N. W. R. Co. v. Nye-Schneider-Fowler Co., 
43 Sup. Ct. Rep. 55, 59 (1922). Thus in the cases where a generally valid 
statutory rule works an isolated injury, the Supreme Court has insisted that 
only “peculiar and extraordinary hardship” violates the Amendment. Tona- 
wanda v. Lyon, 181 U. S. 380, 392 (10901); Withnell v. Ruecking Construction 
Co., 249 U. S. 63, 71 (1919). Where legislation is fair on its face, its malad- 
ministration or enforcement against a single class must be very clearly shown 
to induce the court to declare it invalid. Ah Sin v. Wittman, 198 U. S. 500, 
508 (1905); Williams v. Mississippi, 170 U. S. 213 (1898). Cf. Quong Wing v. 
Kirkendall, 223 U. S. 59, 63 (1912). 
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the problem is essentially one of political science, to be solved as much 
upon considerations of statesmanship as upon legal theory.** 


Loss oF A CausE oF ACTION AS PUNISHMENT FOR CONTEMPT. — 
In a suit to recover $120,000,000 damages for an alleged conspiracy 
to deprive them of the use of a patent for a “ Pork and Bean Biscuit,” 
the plaintiffs filed a four-hundred-page petition containing irrelevant 
matter, redundant allegations, personal episodes, and criminal charges. 
The petition was struck out. A second and a third petition met the 
same fate, the court finding the plaintiffs in contempt. The fourth 
attempt was a repetition of the second. The court, its patience ex- 
hausted, dismissed the action “ with prejudice.” The judgment was 
affirmed by the Supreme Court of Nebraska. This decision, apparently 
the first of its kind reported in the United States, raises interesting 
questions of the power of a court over the pleadings and conduct of 
litigants. Inasmuch as the statute provided for dismissal “ without 
prejudice ” for improper pleading,? the case rests upon the court’s 
inherent power at common law. 

First, the effect of the judgment should be examined. A motion 
to strike out a pleading, although in the nature of a demurrer,* can not 
be used to raise questions of substantive law.* Its use in attacking 
an entire declaration usually is limited to cases where the declaration 
does not comply with statutory requirements,° is unsigned or un- 
verified,® or is wholly defective.’ The granting of the motion for these 


24 History affords little light as to the purposed extent of the Amendment’s 
operation. When the proposal was being debated in Congress, those who op- 
posed its adoption called attention to the fact that its broad language might be 
interpreted to bring every official act within the possibility of federal correction. 
Those who favored the Amendment merely maintained that its provisions were 
necessary to protect the negro. Issue was not joined on the question whether 
the suggested broad interpretation was justified or desirable. See Fracx, Apop- 
TION OF THE FoURTEENTH AMENDMENT, passim; CoLLINs, FouRTEENTH AMEND- 
MENT AND THE STATES, 7 et seg.; GUTHRIE, FOURTEENTH AMENDMENT, 21-27. 
The first utterance of the Supreme Court on the subject predicted that the only 
state acts which would ever be held to come within the purview of the Amend- 
ment would be those “directed by way of discrimination against the negroes as 
a class.” See Slaughter House Cases, 16 Wall. (U. S.) 36, 81 (1873). But see 
the dissent of Mr. Justice Bradley, whose views have prevailed in the later deci- 
sions of the court. See Charles M. Hough, “Due Process of Law Today,” 32 
Harv. L. Rev. 218, 225 et seq. 

1 Ferson v. Armour & Co., 192 N. W. 125 (Neb., 1923). For the facts of this 
case, see Recent Cases, infra, p. 1036. 

2 See 1922 Nes. Comp. Srar., § 8508. 

8 See Faylor v. Brice, 7 Ind. App. 551, 555, 34 N. E. 833, 834 (1893) ; Han- 
neman v. Richter, 63 N. J. Eq. 753, 53 Atl. 177 (1902) ; Farmer v. Citizens’ Trust 
& Guaranty Co., 84 W. Va. 729, 100 S. E. 685 (1919). 

4 Smith v. Oregon Short Line Ry., 24 Ore. 121, 32 Pac. 1040 (1893); Wefel 
v. Stillman, 151 Ala. 249, 44 So. 203 (1907); Gregg v. Groesbeck, 11 Utah, 310, 
40 Pac. 202 (1895). Therefore pleading which is clearly demurrable may be in- 
vulnerable when attacked by a motion to strike out. 

5 For the requirements in Nebraska, see 1922 Nes. Comp. Srat., § 8608. 

6\Bates v. Clark, 95 U. S. 204, 206 (1877); Stouffer v. Smith-Davis Co., 154 
Ala. 301, 45 So. 621 (1908). 

7 A pleading which repeats a former pleading that has been held bad may be 
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defects, followed by the customary dismissal of the action, without 
prejudice, puts an end to the suit in which the pleading is made;* but, 
since there has been no decision on the merits, the matter is not res 
judicata.” In the principal case, however, the court seeks not merely 
to remove an offending petition, but to extinguish the cause of action 
without a decision on the merits. Granting for the moment that there 
is no denial of due process, this plaintiff’s cause of action is now clearly 
res judicata in Nebraska, and, since the jurisdiction of the court is 
unquestioned, the judgment is entitled to “ full faith and credit” in 
other states. May a court apply this harsh corrective? Is the loss 
of a cause of action a justifiable punishment for contempt? 

Previous decisions distinguish the position of the plaintiff from that 
of the defendant.'° The plaintiff seeks affirmative relief; to strike out 
his declaration and dismiss the suit without prejudice does not make 
his cause of action res judicata.' Therefore, when a plaintiff is in 
contempt, the court may quite properly refuse to listen to him.’* On 
the other hand, to strike out the answer of the defendant and to 
give judgment against him by default actually reduces his rights and 
goods, and the cause of action is res judicata unless reopened within 
the statutory period. Hence, in the leading case of Hovey v. Elliott,’ 
the Supreme Court of the United States decided that there was a 
denial of due process where a court struck out the answer of a de- 
fendant on the ground that he was in contempt, and rendered a decree 


struck out. Hoyt v. Beach, 104 Iowa, 257, 73 N. W. 492 (1897). See Haas v. 
Mutual Life Ins. Co., 90 Neb. 808, 134 N. W. 937 (1912). A plea not authorized 
by the rules of the court may be struck out. Wilcox v. Hunt, 13 Pet. (U. S.) 
378 (1839). Also, frivolous pleading. See Olsen v. Cloquet Lumber Co., 61 — 
Minn. 17, 63 N. W. 95 (1805); Smith v. Oregon Short Line Ry., 24 Ore. 121, 
136, 32 Pac. 1040, 1044 (1893). Also, sham pleading. Patrick v. McManus, 14 
Colo. 65, 23 Pac. 90 (1890); White v. Moquist, 61 Minn. 103, 63 N. W. 255 
(1895). The fact that a sham pleading is made in good faith is immaterial. 
State v. Webber, 96 Minn. 422, 105 N. W. 490 (1905). 

8 Taft v. Northern Transportation Co., 56 N. H. 414, 417 (1876). Similarly 
where a demurrer is sustained for defects of form and the action dismissed. 
Greeley v. Winsor, 3 S. D. 138, 52 N. W. 674 (1892). See 1 BLACK, JUDGMENTS, 
2 ed., §27. Cf. Eddleman v. McGlathery, 74 Tex. 280, 11 S. W. 1100 (1889). 

9 Ryan v. Seaboard R. R., 89 Fed. 397, 403 (E. D. Va., 1898); Frederick v. 
Conn. River Savings Bank, 106 Ill. 147. 149 (1883). See 2 BLack, JUDGMENTS, 
2 ed., §$ 691, 703, 718. But where the merits of an action are tried upon a 
motion, the cause becomes res judicata. Board of Commissioners v. McIntosh, 
30 Kan. 234, 1 Pac. 572 (1883). 

10 See O'Neill v. Day Co., 152 Cal. 357, 362, 92 Pac. 856, 859 (1907). 

_11 Similarly, a_nonsuit does not make the action res judicata. Gardner v. 
Mich. Central R. R., 150 U. S. 349 (1893). Nor does dismissal for certain other 
causes bar a later action. Colo. Eastern Ry. v. Union Pacific Ry., 94 Fed. 312 
(8th Circ., 1899) (failure to prosecute); St. Romes v. Levee S. C. P. Co., 127 
U. S. 614 (1888) (want of parties); Smith v. McNeal, 109 U. S. 426 (1883) 
(want of jurisdiction) ; Lawrence Mfg. Co. v. Janesville Cotton Mills, 138 U. S. 
§52, 562 (1891) (decree by consent of parties). 

12 Schopp Fruit Co. v. Bondurant, 134 Ky. 568, 121 S. W. 482 (1909) ; Gross 
v. Clark, 87 N. Y. 272 (1881); Jones v. Sabin, 122 App. Div. 666, 107 N. Y. 
Supp. 508 (1907); French, Admr. v. Central Construction Co., 76 Ohio St. 509, 
81 N. E. 751 (1907). See O'Neill v. Day Co., supra, note 10. 

13 167 U.S. 409 (1897). 
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pro confesso for the plaintiff..* This decision repudiated the state 
court cases*® in which the contrary result had been reached. 

The principal case occupies the middle ground between the cases 
in which striking out the pleading for contempt leads to a dismissal 
of the plaintiff’s case without prejudice and those in which it leads to 
a judgment by default against a defendant. The plaintiff loses a 
cause of action and the power to recover damages or secure the restitu- 
tion of property, — a greater loss than that imposed by a dismissal 
without prejudice; yet the judgment is not followed by levy of execu- 
tion upon still other property. Granting, arguendo, that the plaintiff’s 
cause of action is a property right within the meaning of the Fourteenth 
Amendment, is he here being deprived of it without due process of 
law? It is submitted that extinguishing a cause of action after giving 
a contemptuous plaintiff four chances to state his case properly is not 
a denial of due process. Cogent arguments of policy uphold the 
decision. An effective check must be put upon the party who re- 
peatedly enters pleading that has been declared bad.**® Contempt must 
be adequately punished, to preserve the respect due the courts. The 
time of the courts must be conserved for litigation prepared in the 
proper manner, and not wasted in vexatious, useless proceedings. 
These safeguards are necessary to protect the court, litigants, and the 
public. 

Nevertheless, although not unconstitutional in exceptional cases, the 
remedy is a harsh one.’ It carries with it the danger of punishing an 


14 Accord, Foley v. Foley, 120 Cal. 33, 52 Pac. 122 (1898); Gordon v. Gor- 
don, 141 Ill. 160, 30 N. E. 446 (1892); Allén v. Allen, 72 Iowa, 502, 34 N. W. 
303 (1887) ; McNamara v. McNamara, 86 Neb. 631, 126 N. W. 94 (1910); Grant 
v. Greene, 55 Misc. 383, 105 N. Y. Supp. 641 (1907); Trough v. Trough, 59 W. 
Va. 464, 53 S. E. 630 (1906). See Ward v. Ward, 70 Vt. 430, 433. 41 Atl. 435, 436 
(1898). Cf. Haldane v. Eckford, L. R. 7 Eq. 425 (1869); Bennett v. Bennett, 
208 U. S. 505 (1908). There is an analogy in the doctrine that a general denial 
may not be struck out as sham. Wayland v. Tysen, 45 N. Y. 281 (1871). See 
Piercy v. Sabin, 10 Cal. 22, 29 (1858). Contra, Walter v. Walter, 35 N. J. L. 
a4 (1871). See George I. Wooley, “ Striking Out Sham Defenses,” 13 BencH 

AR, 57- 

15 Casteel v. Casteel, 38 Ark. 477 (1882); Walker v. Walker, 82 N, Y. 260 
(1880) ; Haskell v. Sullivan, 31 Mo. 435 (1862); Zimmerman v. Zimmerman, 7 
Mont. 114, 14 Pac. 665 (1887). Cf. Glover v. American Casualty Ins. Co., 130 
Mo. 173, 32 S. W. 302 (1895). New York did not exercise the power against 
a person not in contempt, even though his pleading was excessively bad. Walter 
v. Fowler, 85 N. Y. 621 (1881). Arkansas has declared constitutional a statute 
conferring the power upon the court. Hammond Packing Co. v. State, 81 Ark. 
519, 100 S. W. 407 (1907). In view of Hovey v. Elliot, supra, note 13, the de- 
cision seems questionable. And see, contra, Foley v. Foley, supra, note 14. 

16 Hoyt v. Beach, supra, note 7. 

1% Wefel v. Stillman, supra, note 4; Frazer v. Lynch, 88 Cal. 621, 26 Pac. 
344 (1891). Despite the seeming harshness of the action, the profession may be 
relieved that the court did not follow the precedent of direct action set by an 
old case. In it an attorney filed a plea of six score sheets where sixteen would 
have sufficed. The court ordered that he be imprisoned, that his head be inserted 
in a hole bored through the pleadings, and that, thus adorned, he should be led, 
bareheaded and barefaced, round about Westminster Hall, and shown at the bar 
of each of the three Courts within the Hall. Milward v. Weldon, Reg. Lib. 8 
Eliz. B., fo. 678 (1566). See x Seton, Decrees, 7 ed., cccxlii; Oswatp, CoNTEMPT 
or Court, 3 ed., 61. See “Impertinence and Scandal in Pleadings,” 4 Law 
Notes (N. Y.) 24. 
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innocent party for the ignorance or contumacy of his attorneys.’* Such 
drastic action should be taken only when the abuse is as clear, as pro- 
voking, and as deliberate as in the principal case. 


RECENT CASES 


AGENCY — PRINCIPAL’s LIABILITY TO THIRD PERSON IN TorT — SERVANTS 
Doinc Work oF INDEPENDENT CONTRACTOR. — The defendant company em- 
ployed the plaintiff, an experienced welder, to do repair work. A gas genera- 
tor, used in doing this work, broke and the plaintiff requested the defend- 
ant’s employees to clean it out, while he went for tools with which to repair 
it. The employees knew nothing of this work and failed to follow the. 
defendant’s directions properly. The generator exploded and injured the 
plaintiff. From a judgment for the defendant the plaintiff appeals. Held, 
that the employees were acting as servants of the plaintiff and that the 
defendant is not liable for their negligence. Judgment affirmed. Dato v. 
Armstrong & Co., 245 S.'W. 955 (Tex. Civ. App.). 

Clearly the general servant of one may become temporarily the servant 
of another. Byrne v. Kansas City, etc., Ry. Co., 61 Fed. 605 (6th Circ.); 
Murphey v. Caralli, 3 H. & C. 462. Many situations raise the question of 
whether this change of relation has occurred, and no single criterion can 
be devised to fit all of them. See Mecuem, AcEncy, § 1860. But certain 
tests may be applied in certain stock situations. Where the general em- 
ployer places his servants at the disposal of an independent contractor, 
temporarily relinquishing control over them, they become the servants of 
the contractor for the time being. Rourke v. Colliery Co., 2 C. P. Div. 205; 
Murray v. Currie, L. R. 6 C. P. 24; Hasty v. Sears, 157 Mass. 123, 31 N. E. 
759; Byrne v. Kansas City, etc., Ry. Co., supra. Cf. Union Steamship Co. 
v. Claridge, [1894] A. C. 185; Delaware, etc., R. R. Co. v. Hardy, 59 N. J. L. 
35, 34 Atl. 986. Again, where a servant performs a friendly service for 
another, not in the course of his ordinary duties, the general employer is 
not liable for his negligence. Casey v. Davis Co., 138 App. Div. 396, 122 
N. Y. Supp. 804; Mitchell v. Crassweller, 13 C. B. 237. Whether the friend 
is liable will depend on the control which he exercises over the negligent 
person. Hill v. Morey, 26 Vt. 178. Cf. Goodrich v. Musgrave Co., 154 
Towa, 637, 135 N. W. 58. Finally, where an independent contractor requests 
the general servants of another to perform certain acts under his direction, 
if the acts done are incident to the work the independent contractor had 
agreed to undertake, he and not the general employer is responsible for 
the servant’s negligence. Wyllie v. Palmer, 137 N. Y. 248, 33 N. E. 381; 
Higgins v. Western Union Tel. Co., 156 N. Y. 75, 50 N. E. 500; Sherwood 
v. Warner, 27 App. Cas. (D. C.) 64. The instant case falls within the 
third classification and the decision correctly applies the test of whose work 
is being done. 


ConFiict or LAws—JuRISDICTION OF CouRTS— CONSENT CONFERRED 
By ForTHcoMING Bonp.— Property of an absent non-resident defendant 
was attached by the plaintiff, and was later delivered to the defendant upon 
his executing a bond, conditioned upon the return of the property. The 


18 The court in the principal case recognizes this danger. One of the grounds 
justifying the decision is that the plaintiff not only knew of, but was responsible 
for the objectionable matter in the petition. 
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defendant then appeared specially and obtained a discharge of the levy. 
He then pleaded specially to the jurisdiction, to which plea a demurrer 
was sustained. Having filed exceptions, he then pleaded to the merits. A 
personal judgment was rendered against the defendant. Held, that although 
the objection to the jurisdiction is not waived by pleading to the merits, 
the execution of the bond was an admission of notice which conferred 
— jurisdiction. Judgment affirmed. Ex parte Tucker, 94 So. 276 

Ala.). 

When property in the state is attached in proceedings against an ab- 
sent non-resident and he procures its return by executing a bond, whether 
he thereby consents to the jurisdiction of the court depends upon the 
character of the obligation of the bond. See 29 Harv. L. Rev. 547. If it 
discharges the attachment or stipulates that the obligor will defend the — 
action or pay the judgment, consent may be inferred. Sharpe v. Morgan 
& Co., 144 Ill. 382, 33 N. E. 22; Britton v. Goodman, 235 Mass. 471, 126 
N. E. 767. If, however, the bond merely procures the release of the at- 
tached property, there is no consent. Winder v. Penniman, 181 N. C. 7, 
105 S. E. 884. It is analogous to a bond to procure a release from arrest. 
Though such a bond may admit notice of the proceedings and so validate 
the attachment, an admission of notice does not per se confer personal 
jurisdiction. 


CoNSTITUTIONAL Law — Due Process or Law: TAXATION — DIsScRIMI- 
NATION IN ASSESSMENT OF VALUE. — The plaintiff appealed to the state 
courts for relief against a tax assessment under which the plaintiff’s prop- 
erty was assessed at 100% while other property in the county was assessed 
at only 55%. ‘The state courts refused to set aside the assessment, ruling 
that the plaintiff’s remedy lay in proceedings to have all the other property 

assessed at full value, as required by statute. Certiorari was granted by 
' the Supreme Court of the United States. Held, that the alleged intentional 
discrimination was a denial of due process of law by the state. Judgment 
reversed. Sioux City Bridge Co. v. Dakota County, 43 Sup. Ct. Rep. 190. 

For a discussion of the principles involved, see Notes, supra, p. 1020. 


CoNTEMPT — PUNISHMENT FOR CONTEMPT— CLAYTON Act PROVISIONS 
FOR Jury TRIAL. — The defendants moved for a trial by jury in contempt 
proceedings for violation of an injunction issued in a suit to which the 
United States was not in any way a party, brought in a District Court, but 
not under any “anti-trust” law. The Clayton Act, § 21, provides: “That 
any person who shall wilfully disobey any lawful decree of any District 
Court of the United States or any court of the District of Columbia by 
doing any act thereby forbidden to be done by him, if the act so done 
by him be of such character as to constitute also a criminal offense . . . 
shall be proceeded against for his said contempt as hereinafter provided.” 
(1918 U. S. Comp. Stat., § 1245 a.) §22 provides: “In all cases within 
the purview of this act such trial may be, . . . upom demand of the accused, 
by a jury.” (1918 U. S. Comp. Stat., § 1245 b.) § 24 provides that direct 
contempts, and “ contempts committed in disobedience of any lawful writ 

. . entered in any suit or action brought or prosecuted in the name of or 
on behalf of the United States . . . and all other cases of contempt not 
specifically embraced within section 21 of this act may be punished in con- 
formity to the usages at law and in equity now prevailing.” (1918 U. S. 
Comp. Srat., § 1245 d.) § 268 of the Jupictat Cope provides for punish- 
ment of contempts “at the discretion of the court.” (1918 U. S. Comp. 
Stat., § 1245.) The Clayton Act, § 16, provides for relief by injunction 
“against threatened loss or damage by violation of the anti-trust laws.” 
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(1918 U. S. Comp. Start., § 8835 0.) Held, that §§ 21 and 22 of the Clay- 
ton Act apply only in case of proceedings under “ anti-trust ” laws. Motion 
denied. Canoe Creek Coal Co. v. Christianson, 281 Fed. 559 (W. D. Ky.). 

Under the same statute other defendants moved for a jury trial. Held, 
that the Clayton Act, in so far as it provides for jury trial in contempt 
cases, is an unconstitutional encroachment on the power of the judiciary. 
Motion denied. Jn re Atchison, 284 Fed. 604 (S. D. Fia.). 

For a discussion of the principles involved, see Notes, supra, p. 1012. 


CORPORATIONS — REORGANIZATION BY DECREE — Power oF Court TO RE- 
QUIRE DissENTING UNSECURED CREDITORS TO ACCEPT PAYMENT IN SECURI- 
TIES OF THE REORGANIZED CoRPORATION.—In 1915 the Chicago, Rock 
Island & Pacific Railway Co. was put into the hands of a federal receiver 
at the suit of unsecured creditors. On February 10, 1917, the court ordered 
that notice be given by mail and by publication that all claims against the 
defendant railway must be submitted to the special master prior to April 
10, 1917. A reorganization plan, approved by 95% of the unsecured credi- 
tors and 99% of the stockholders, was submitted to the court, under which 
each unsecured creditor was offered 6% preferred stock of the reorganized 
corporation to the amount of his claim, par for par, and each stockholder 
was offered 7% stock, par for par, on condition that he contribute $40 
per share. The 7% stock was subordinated to the 6%. By a final decree 
on June 12, 1917, the court approved the plan, adjudged that all claims 
against the insolvent not theretofore proved be barred unless presented to 
the special master before June 14, 1917, delivered the property back to the 
reorganized corporation without a sale, and enjoined the enforcement of 
any claims against the company otherwise than according to the terms of 
the decree. An unsecured creditor holding a judgment for damages for 


personal injuries against the company had proved his claim with the special 


master but declined to accept the securities offered to him. He caused an 
execution to be issued out of a state court, and garnished amounts owing 
to the railroad for freight charges which had been earned since the decree 
and reorganization. The District Court granted an injunction against the 
enforcement of the judgment in any way other than that prescribed in the 
final decree. Held, that the final decree of June 12, 1917, extinguished all 
then existing claims against the property of the railway company and in- 
come from that property. Decree affirmed. Phipps v. Chicago, Rock Island 
& Pacific Ry. Co., 284 Fed. 945 (8th Circ.). 


For a discussion of the principlés involved, see NoTEs, supra, p. 1007. 


Courts — Crepitors’ Suit — Power or FepErAL Court or Equity To 
Bar Nor Fitep Spectat Master WITHIN SPECIFIED TIME. 
— On February 10, 1917, while the Chicago, Rock Island & Pacific Railway 
Co. was in the hands of a federal receiver, having been placed there by 
the suit of unsecured creditors, the court ordered that notice be given by 
mail and due publication that all claims against the defendant railway must 
be submitted to the special master prior to April 10, 1917. By a final de- 
cree on June 12, 1917, the court approved a plan of reorganization, adjudged 
that all claims against the defendant company not theretofore proved be 
barred unless presented to the special master before June 14, 1917, delivered 
the property back to the reorganized corporation without a sale, and en- 
joined the enforcement of any claims against the defendant otherwise than 
according to the terms of the decree. An unsecured creditor holding a judg- 
ment against the railway for damages had failed to file his claim before 
the special master. He was offered the same opportunity of participating 
in the reorganized corporation as was offered to the other unsecured credi- 
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tors. (For additional facts, see RECENT CASES, supra, p. 1030.) He declined 
to accept, and caused an execution to be issued upon the property of the 
railway. The railway applied for an injunction against the enforcement of 
the judgment. From a decree denying the injunction the railway appealed. 
Held, that the unsecured creditor by failing to prove his claim within the 
time limited by the decrees of February 10 and June 12, 1917, had estopped 
himself from claiming any share of the property of the railway. Decree 
reversed. Chicago, Rock Island & Pacific Ry. Co. v. Lincoln Horse & Mule 
Commission Co., 284 Fed. 955 (8th Circ.). 

The final disposition of property of an insolvent in the hands of a re- 
ceive. must assure a fair distribution of the proceeds among the claimants 
and also give the purchaser a title free and clear of all claims. See Notes, 
supra, p. 1007. Before a binding decree can be made all claimants must 
be brought before the court. Those voluntarily proving their claims will 
be bound by a proper decree. St. Louis-San Francisco R. R. Co. v. 
McElvain, 253 Fed. 123 (E. D. Mo.); Guaranty Trust Co. v. Missouri 
Pacific Ry. Co., 238 Fed. 812 (E. D. Mo.); Walsh Tie & Timber Co. v. | 
Missouri Pacific Ry. Co., 280 Fed. 38 (8th Circ.). Those who fail to do 
so may be brought before the court by being given constructive notice 
through publication. See Goodman v. Niblack, 102 U.S. 556, 563; Graham 
v. Railroad Co., 102 U. S. 148, 161; Farmers’ Loan & Trust Co. v. Houston 
& T. C. R. R. Co., 44 Fed. 115, 116 (E. D. Tex.); Mellen v. Moline Iron 
Works, 131 U. S. 352, 365, 366; State Nat. Bank v. Syndicate Co., 178 
Fed. 359, 362 (W. D. Ark.). See 36 Star. at L. 1102; Jup. Cope, § 57. 
Since it is unfair for a claimant who has notice of the proceedings to delay 
the rendition of the decree or to claim the right to disregard it when once 
made, the reasonable and necessary practice of declaring all claims barred 
unless presented before a fixed day is commonly followed. See Leadville 
Coal Co. v. McCreery, 141 U. S. 476, 478; Farmers’ Loan & Trust Co. v. 
Chicago, etc., R. R. Co., 118 Fed. 204, 205 (N. D. Ill); Western New 
Vork, etc., R. R. Co. v. Penn Refining Co., 137 Fed. 343, 367 (3rd Circ.). 
A similar situation occurs in the distribution of estates where a disposition 
of the property made after the fixed day is binding on all parties who had 
notice and upon those who failed to file their claims. See 2 DANIELLS, CH. 
Pr., 5 Am. ed., 1208. Cf. Williams v. Gibbes, 17 How. (U. S.) 239, 254; 
In the Matters of Howard, 9 Wall. (U. S.) 175. A fortiori any purchaser 
of the property should be protected. See St. Louis-San Francisco R. R. Co. 
v. Wall (E. D. Mo., July 1, 1918, unreported). The railway in the prin- 
cipal case is a purchaser, having given its own securities for the return of 
its property. See Roberts Walker, “ Reorganization by Decree — Recent 
Noteworthy Instances,” 6 Corn. L. Q. 154, 166. 

For a further discussion of the principles involved in this case, see 
NOTES, supra, p. 1007. 


EXECUTORS AND ADMINISTRATORS ACCOUNTING AND SETTLEMENT — 
LIABILITY FOR Prorits DERIVED BY VIRTUE OF THE PosiITION.— The de- 
fendant trust company, incorporated in New York, was a co-executor under 
a will. By the authority of all the co-executors, funds of the estate were 
deposited in the defendant’s banking department. Interest was paid on 
the average daily balances, and the money was used in the defendant’s 
business. The plaintiff claimed that the gross profits made by the defendant 
on this deposit should be deducted from the compensation due the defendant 
as executor. The claim was disallowed. Held, that the defendant is en- 
titled to the profits realized upon the deposit. Hayward v. Plant, 119 Atl. 
341 (Conn.). 

Ordinarily an executor or trustee can not employ the trust funds for his 
private profit. Profits so realized will inure to the benefit of the cestui 
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que trust. Magruder v. Drury & Maddox, 235 U. S. 106. See 1 Perry, 
Trusts, 5 ed., §427. See 35 Harv. L. Rev. 767; 20 Harv. L. REv. 337. 
Trust companies are like individual trustees in their general rights and 
liabilities as to trust funds held by them in a fiduciary capacity. St. Paul 
Trust Co. v. Strong, 85 Minn. 1, 88 N. W. 256. See Sears, Trust CoMPANY 
Law, § 31. In the absence of statutory or special authorization, ‘they may 
not properly use such funds in their own businesses. St. Paul Trust Co. v. 
Kittson, 62 Minn. 408, 65 N. W. 74; Union Trust Co. v. Preston National 
Bank, 144 Mich. 106, 107 N. W. 1109. Contra, Knagenhjelm v. Hospital 
Trust Co., 43 R. 1. 550, 114 Atl. 5; Reid v. Reid, 237 Pa. St. 176, 85 Atl. 85. 
The regulations governing national banks maintaining trust departments 
clearly sanction such deposits and use of trust funds. See 2 CoNYNGTON, 
Wits, Estates, AND Trusts, § 475 et seg. The principal case, however, 
may be supported on the ground that the statutes in the state wherein the 
defendant was incorporated indirectly authorized such use of trust funds. 
See 1918 N. Y. Consor. Laws, c. 2, §§ 184, 188. Requiring a trust company 
to deposit securities with a state officer for the protection of trust funds 
is a sufficient guarantee to permit the company to invest such funds in its 
own business. Cf. People v. California Safe Deposit & Trust Co., 22 Cal. 
App. 69, 133 Pac. 324. Whereas the specific provision requiring the pay- 
ment of interest compounded semi-annually upon trust funds held in its 
hands impliedly contemplates that the trust company shall act as a banking 
institution. Matter of People’s Trust Co., 169 App. Div. 699, 155 N. Y. 
Supp. 639; Herzog v. Title Guarantee & Trust Co., 148 App. Div. 234, 
132 N. Y. Supp. 1114, aff’d in 210 N. Y. 531, 103 N. E. 885. The conclusion 
that profits so realized may be retained by the trust company would then 
follow. 


IncomME TAxES — WHAT 1s INcoME—StTocK DiviwENDS AS INCOME. — 


The plaintiff held shares of stock in a corporation which issued a stock 
dividend to its shareholders. In the Wisconsin Income Tax Act, the term 
income includes all dividends derived from stock, distributed by a corpora- 
tion out of earnings or profits, and paid to its stockholders whether in cash 
or stock of the corporation. (1921, 1 Wis. STAT., c. 71.01, 71.02.) The 
plaintiff was taxed upon his share of the dividend and he brought a proceed- 
ing to review the assessment. Held, that stock dividends are subject to 
the income tax. State v. Cary, 191 N. W. 546 (Wis.). 

The authorities are in conflict as to the taxability of stock dividends 
as income. Under the Federal Income Tax Act, providing for a tax on 
all incomes, stock dividends are not income. Towne v. Eisner, 245 U. S. 
418. See 31 Harv. L. Rev. 787. Under a like statute, the House of Lords 
_ reached the same conclusion. Commissioners of Inland Revenue v. Blott, 
[1921] 2 A. C. 171. In Massachusetts, however, a similar statute was 
interpreted to include stock dividends within the term income. Tilton v. 
Tax Commissioner, 238 Mass. 596, 131 N. E. 219; Tax Commissioner v. 
Putnam, 227 Mass. 522, 116 N. E. 904. They have also been considered 
income under a statute providing that dividends include profit, advantage, 
or gain. Swan Brewery Co. Lid. v. King, [1914] A. C. 231. The Supreme 
Court has gone so far as to hold that an express provision by Congress for 
a tax on stock dividends is unconstitutional. Eisner v. Macomber, 252 
U. S. 189. But see Edward H. Warren, “ Taxability of Stock Dividends 
as Income,” 33 Harv. L. Rev. 885. On the other hand, debenture bonds of 
a corporation issued to its stockholders are income. Doerschuck v. United 
States, 274 Fed. 739 (E. D. N. Y.). A dividend of shares in another 
corporation is income of the stockholders of the corporation owning the 
shares. Peabody v. Eisner, 247 U. S. 347. And stock of one corporation, 
which is merely a subdivision or reorganization of another corporation, 
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issued as a dividend to the stockholders of the latter corporation, is income 
of those stockholders. United States v. Phellis, 257 U. S. 156; Rockefeller 
v. United States, 257 U. S. 176. The only distinction between these 
cases and Eisner v. Macomber is the formal corporate entity. See Thomas 
Reed Powell, “ Income from Corporate Dividends,” 35 Harv. L. Rev. 363. 
The principal case is a sound construction of the statute which expressly 
taxes stock dividends. State v. Nygaard, 174 Wis. 597, 183 N. W. 884. 


JUDGMENTS — SETTING ASIDE AND VACATING JUDGMENTS — VACATION OF 
DECREE OF DIVORCE AFTER DEATH OF Party, AT SuiT OF STRANGER. — At 
the suit of his wife a decree of divorce was awarded against the appellant. 
The wife then became insane and was prevailed upon by the appellant to 
sign a stipulation for the reversal of the decree. The decree was accord- 
ingly reversed. Subsequently the wife died and the devisees and executor, 
under a will made by her after the original decree of divorce and prior to 
its reversal, filed a petition to vacate the reversal because of fraud. The 
commissioner found that the stipulation for reversal was procured by the 
appellant by fraud and undue influence. The petition was granted and the 
decree vacated. Held, that the devisees aand executor were proper parties 
to institute proceedings to vacate the order of reversal. Judgment affirmed. 
Craig v. Craig, 212 Pac. 72 (Kan.). 

If no property rights are involved a decree of divorce will not be va- 
cated after the death of one of the parties, the marriage relation being 
dissolved. Begbie v. Begbie, 128 Cal. 154, 60 Pac. 667; Kirschner v. Diet- 
rich, 110 Cal. 502, 42 Pac. 1064; Barney v. Barney, 14 Iowa, 189. Where 
property rights are involved the decree may be reviewed on appeal or writ 
of error by the surviving party. Chatterton v. Chatterton, 231 Ill. 449, 83 
N. E. 161; Shafer v. Shafer, 30 Mich. 163; Israel v. Arthur, 6 Colo. 85. 
Contra, Dwyer v. Nolan, 40 Wash. 450, 82 Pac. 746. The decree may not, 
however, be attacked by motion in the same cause with notice to the 
executor, as he has no power to consent to the vacation and no interest 
in the property. Watson v. Watson, 1 Hun (N. Y.) 267; Zoellner v. 
Zoellner, 46 Mich. 511, 9 N. W. 831. See 19 Harv. L. Rev. 384. After 
final decree the proper procedure is a new suit or bill of review which is 
maintainable by the survivor. Lawrence v. Nelson, 113 Iowa, 277, 85 N. 
W. 84; Johnson v. Coleman, 23 Wis. 452. Contra, Owen v. Sims, 3 Cold. 
(Tenn.) 544. This right to vacate the decree is based on the inherent 
power of a court of record to rectify adjudications procured by fraud on 
its processes. See 1 FREEMAN, JUDGMENTS, §§ 99, 100; 1 BLACK, JuDG- 
MENTS, § 306. The principal case goes a step farther in vacating the decree 
at the suit of the petitioners, strangers to the divorce proceedings. The 
result is proper, as their interests are directly affected by the fraud. Wood 
v. Wood, 136 Iowa, 128, 113 N. W. 492. Cf. Tyler v. Aspinwall, 73 Conn. 
493, 47 Atl. 755. See 1 FREEMAN, JUDGMENTS, § 92. See 14 Harv. L. REv. 
625. 


JUDGMENTS — VACATION OF JUDGMENT — PeRyuRY AS GROUND FOR NEW 
TRIAL. — The plaintiff sought to have the judgment in a former action set 
aside on the ground that the defendant had perjured himself in giving 
testimony at the former trial. The plaintiff offered no new evidence to 
prove the perjury, but only the contradictory evidence introduced at the 
trial. The action was dismissed. Held, that a judgment will not be set 
aside for perjury unless the aggrieved party offers new evidence of the 
falsity of the testimony which could not by due diligence have been pro- 
N's * the trial. Judgment affirmed. McDonald v. Pier, 1 D. L. R. 

. S.) 670. 
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-The exercise of the power to set aside a judgment for perjury is nar- 
rowly restricted by the courts in order that there may be an end of litiga- 
tion, and that every case involving a conflict of testimony may not be re- 
opened for the alleged perjury of a witness. See 2 FREEMAN, JUDGMENTS, 
§ 489. To secure a new trial the perjured testimony must have been ma- 
_ terial to the issue and in part, at least, the basis of the verdict. Bernstein 
v. Scheider, 72 Misc. 479, 131 N. Y. Supp. 340; Clesle v. Frerichs, 95 Iowa, 
83, 63 N. W. 581. If there was other evidence sufficient to sustain the 
verdict, the judgment will not be vacated. United States v. Biena, 8 N. M. 
99, 42 Pac. 70; Bussey v. State, 69 Ark. 545, 64 S. W. 268. Further, the 
perjury must be shown by newly-discovered evidence which could not have 
been produced at the trial by the complaining party in the exercise of duc 
diligence. Heathcote v. Haskins, 74 Iowa, 566, 38 N. W. 417; Power v. 
St. Joseph, 91 Mo. App. 55; Pepier v. Lautman, 28 Ind. App. 74, 62 N. E. 
60. Cf. Klinger v. Mackowitz, 54 App. Div. 299, 65 N. Y. Supp. 369. In 
many jurisdictions the conviction of the perjurer is a condition precedent 
to the granting of a new trial. Dyche v. Pation, 3 Jones Eq. (N. C.) 332; 
Dexter v. Hanley, 13 R. I. 474; Gant v. State, 115 Ga. 205, 41 S. E. 608. 
But this requirement seems unnecessary where other newly-discovered evi- 
dence is sufficient to prove the falsity of a witness’ testimony. The prin- 
cipal case is sound in refusing to reopen the proceedings when no new 
evidence of perjury is introduced. 


LEGACIES AND DevisEs — CUMULATIVE AND SUBSTITUTIONAL LEGACIES.— 
The testator bequeathed in his will $10,000 and $20,000 respectively to 
his two nieces. By a codicil he “ confirmed and ratified the said will in every 
respect except in so far as any part, is inconsistent with the codicil,” and 
bequeathed $25,000 to each niece. Evidence was introduced as to the 
testator’s assets which showed that the other bequests would be reduced 
15%, if the legacies were treated as cumulative. To rebut this it was 
shown that the testator mistakenly believed his estate to be larger than 
it was. Held, that the bequests in the codicil were cumulative. Judgment 
affirmed. Henderson v. Fraser, 1 D. L. R. (N. S.) 636. 

If several legacies are given to the same person by different instruments, 
it is presumed that they are cumulative. Dewitt v. Yates, 10 Johns. (N. Y.) 
186; Appeal of Manifold, 126 Pa. St. 508, 19 Atl. 42; Wilson v. O’Leary, 
L. R. 7 Ch. 448. See 2 JARMAN, WILLS, 6 Eng. ed., 1123. The presumption 
is, however, rebuttable. Cf. Russell v. Dickson, 4 H. L. Cas. 293. A 
repetition of the original motive appearing on the face of the instrument 
makes the second legacy substitutional. Hurst v. Beach, 5 Madd. 351. Cf. 
Roch v. Cullen, 6 Hare, 531; Wilson v. O’Leary, supra. When the legatees 
are children of the testator, or the testator stands to them in loco parentis, 
the presumption against double portions is invoked to make the legacies 
substitutional. Ellison v. Cookshaw, 1 Ves. Jun. 99; Powys v. Manfield, 3 
Myl. & C. 359. Cf. Shudall v. Jekyll, 2 Atk. 515. This presumption has been 
held applicable when the legatees are natural children of the testator. 
Benyon v. Benyon, 17 Ves. Jun. 34. Cf. Fraser v. Byng, 1. Russ. & M. go. 
Again, the total assets of the estate may be shown in support of the view 
that the legacies are substitutional. Gould v. Chamberlain, 184 Mass. 115, 
68 N. E. 39; Sondheim v. Fechenbach, 137 Mich. 384, too N. W. 586. 
Parol evidence as to the facts influencing the testator is admissible; 
but evidence of his declarations or motives is excluded. Martin v. 
Drinkwater, 2 Beav. 215; Guy v. Sharp. 1 Myl. & K. 589. Cf. Hall v. Hill, 
1 D. & W. 94. See 17 Harv L. Rev. 141. The entire question is thus one 
of construction, in which the court gathers aid from presumptions, wherever 
possible, or from the meagre evidence before it. The result of the principal 
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case illustrates that this particular court has given a relatively great weight 
to the prima facie presumption that the legacies are cumulative. Another 
court might well have reached a contrary conclusion by stressing the re- 
duction of the. other bequests consequent upon making the legacies cumu- 
lative, and considering that the testator’s use of the word “ inconsistent ” 
in his codicil implied that he intended by this codicil to place the two 
nieces on an equal basis. Cf. Hurst v. Beach, supra. 


PARTNERSHIP — UNIFORM LIMITED PARTNERSHIP AcT— LIABILITY AS A 
GENERAL PARTNER FOR NON-COMPLIANCE WITH STATUTORY PROVISION. — 
The petitioners, as special partners, attempted to form a limited partner- 
ship, with certain others as general partners, in the brokerage business, 
under the old Illinois Limited Partnership Act. (1913 ILL. Stat. ANN., c. 
84.) A certificate complying with the Act was drawn up but was not filed 
until after the repeal of the Act by the Uniform Limited Partnership Act. 
(1921 ILx. Rev. Stat., c. 106a, §§ 45-75.) This Act forbade the formation 
of such partnerships in the brokerage business. §11 provided that 
persons who erroneously believed themselves to be limited partners would 
be relieved of liability as general partners if they promptly renounced their 
interests in the profits upon learning of the mistake. The firm, after trans- 
acting business for three years, became bankrupt. The petitioners, learning 
for the first time that they were not limited partners, paid into court all 
the profits they had received from the firm. An order of the District Court — 
found them liable as general partners. Held, that under § 11 of the Uniform 
Limited Partnership Act the petitioners were protected from general lia- 
bility. Order reversed. Jn re Marcuse, 281 Fed. 928 (7th Circ.). Certiorari 
granted sub nom. Giles v. Vette, 43 Sup. Ct. Rep. 14. 

For a discussion of the principles involved, see Notes, supra, p. 1016. 


PATENTS — ASSIGNMENT OF PATENTS — ASSIGNMENT OF RIGHT TO SUE 
FOR Past INFRINGEMENTS. — A, the owner of a patent, purported to assign 
to B all the rights he had or might have to exclude C from infringing on 
the patent, A remaining complete owner of the patent. B filed a bill in 
equity in his own name to enjoin C from infringing on the patent, and for 
an accounting and damages for past infringements. The injunction was 
granted and an accounting ordered. Held, that B, not being an assignee 
of the patent, can not enjoin C and can not recover for past infringements. 
Crown Die & Tool Co. v. Nye Tool & Machine Works, 43 Sup. Ct. Rep. 
254. 
The franchise given by a patent includes the right to exclude everyone 
from making, using, or vending the article patented without the permission 
of the owner. See Bloomer v. McQuewan, 14 How. (U. S.) 530, 549. A 
patent or an interest in a patent may be transferred. See U. S. REv. 
Stat., § 4898. Since the essence of the patent is monopoly, there can be 
no transfer of an interest in the patent unless there is an assignment of the 
entire patent, or of an unqualified and entire monopoly in a specific terri- 
tory, or of an undivided interest in the entire monopoly. Gayler v. Wilder, 
10 How. (U. S.) 477; Waterman v. McKenzie, 138 U. S. 252. See Little-. 
field v. Perry, 21 Wall. (U. S.) 205, 219. In the principal case the plain- 
tiff has no such property interest in the patent itself, and is only the as- 
signee of rights that are distinct from the monopoly of ownership acquired 
by the franchise. Goldsmith v. American Paper Collar Co., 2 Fed. 239 
(S. D. N. Y.) See U. S. Rev. Star., § 4921. Nor can he recover for past 
infringements. The legal owner of the patent at the time of the infringe- 
ment is the only person who can recover for the injury. Moore v. Marsh, 
7 Wall. (U. S.) 515. See U. S. Rev. Srat., §§ 4010, 4921. True, the 
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owner of a patent which has been infringed may assign the right to recover 
for past infringements in conjunction with an assignment of the patent. 
Hamilton v. Rollins, 5 Dill. 495 (8th Circ.). Such an assignment of the 
patent must expressly include the right of action. Emerson v. Hubbard, 
34 Fed. 327 (3rd Circ.). But a right of action for past infringements can- 
not be assigned apart from an assignment of the patent itself. See Gordon 
v. Anthony, 16 Blatchf. 234, 248 (2nd Circ.). 


PLEADING — MoTIon To StrIkE Out DECLARATION — DISMISSAL oF Ac- 
TION WitH Preyupice.— Alleging a conspiracy to deprive them of the use 
of patents for a “ Pork and Bean Biscuit,” and asking $120,000,000 damages, 
the plaintiffs filed a petition of over four hundred pagés. The court struck 
the petition from the files because it was not in concise language. The 
plaintiffs then filed a fifteen page petition, which was struck from the files 
as indefinite, filled with irrelevant matter, scandalous, frivolous, and a sham. 
In a third petition the plaintiff joined together exact duplicates of the 
first and second petitions. In striking it from the files the court found the 
plaintiffs in contempt. A fourth petition was a duplicate of the second. 

’The court sustained the defendant’s motion to strike out the petition and 

to dismiss the action with prejudice. Held, that the power to dismiss with . 
prejudice is inherent in the court and that the circumstances justified such 
ab) Judgment affirmed. Ferson v. Armour & Co., 192 N. W. 125 
(Neb.). 

For a discussion of the principles involved, see Notes, supra, p. 1025. 

‘SALES — EssENTIAL ELEMENTS OF SALE— Wuat ConstitTuTES DELIVERY 
ON THE PREMISES. — Under a contract of sale whereby the seller was to 
deliver a case of champagne to the buyer, the buyer requested delivery on 
his’premises. The carrier employed by the seller delivered the case on the 

‘premises and obtained a receipt signed in the name of the buyer by a 
’ person on the premises who had no authority to receive the goods. The 
goods never reached the buyer. The seller brought an action for goods 
sold and delivered, and the lower court gave judgment for the defendant 
. on the ground that there was no delivery. Held, that a delivery to a person 
on the premises who apparently had authority to receive the goods was a 
fulfilment’ of the seller’s obligations under the contract. Appeal allowed, 
and a new trial granted to determine whether the seller exercised due care 
in delivering to the person who had received the goods. Galbraith & Grant 
v. Block, [1922] 2 K. B. 155. ; 

A seller under obligation to deliver to the buyer must put the goods not 
only out of his own possession but into the possession of the buyer. Ken- 
tucky Motor Co. v. Darenkamp, 162 Ky. 219, 172 S. W. 524; Hart v. 
Tyler, 15 Pick. (Mass.) 171; Gross v. Ajello, 132 App. Div. 25, 116 N. Y. 
Supp. 380. See Unrrorm Sates Act, §§ 76, 41. See WILLIsTon, SALES, 
§§ 454, 469. Consequently a delivery to any one other than the buyer or 
his authorized agent is insufficient. Fifth Avenue Library Society v. Gates, 
162 Mich. 667, 127 N. W. 714; Leitner v. Cooper, 9 Ga. App. 394, 71 S. E. 
506; Sackett & Wilhelms L. & P. Co. v. Tilyou, 111 App. Div. 300, 97 N. Y. 
Supp. 749. See 2 Mecnem, Sates, §1172. The principal case can be 
supported on the ground that the goods came into the possession of the 
buyer as soon as they were deposited on the premises. Cf. Barker v. Bates, 
13 Pick. (Mass.) 255; Foster v. Fidelity Safe Deposit Co., 162 Mo. App. 
165, 145 S. W. 139; South Staffordshire Water Co. v. Sharman, [1806] 
2 Q. B. 44; Ferguson v. Ray, 44 Ore. 557, 77 Pac. 600. The subsequent 
appropriation to his own possession by the stranger, though nearly instan-. 
taneous with the delivery, is an interference with the buyer’s possession 
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rather than with the seller’s. Cf. Foulke v. New York Consol. R. R. Co., 
228 N. Y. 269, 127 N. E. 237. A seller, however, in making delivery must 
transfer possession to the buyer in the exact mode assented to by him. 
Wheelhouse v. Parr, 141 Mass. 593, 6 N. E. 787; Clauss Shear Co. v. 
Alabama Barber Supply Co., 1 Ala. App. 664, 56 So. 49; Adams v. Pickrel 
Walnut Co., 232 S. W. 271 (Mo. App.). It seems reasonable to suppose 
that the buyer, when he directed that the goods be delivered on the premises, 
assented only to their being left there under what should appear to be 
proper circumstances. Consequently the care exercised by the seller was 
a material matter in determining whether the mode of delivery assented to 
had been complied with. Butterworth & Lowe v. Cathcart, 168 Ala. 262, 
52 So. 896; Diebold Safe & Lock Co. v. Holt, 4 Okla. 479, 46 Pac. 512; 
Wilson v. Western Fruit Co., 11 Ind. App. 89, 38 N. E. 827. 


STATUTE OF FRAuDs — Part PERFORMANCE — EFFECT OF PaROL STIPU- 
LATIONS IN Favor oF VENDOR. — The parties entered into an oral agree- 
ment for the sale of certain premises. The purchaser took possession, 
substantially improved the place and renewed a mortgage thereon, made 
part payment, and sold property to raise the balance of the purchase price. 
The vendor, in alleged pursuance of the agreement, tendered a deed re- 
serving a right of way over the premises. The purchaser refused the deed 
with this reservation, and brought a bill for specific performance. The 
master found the agreement to be that the purchaser would permit the 
vendor to use the way whenever requested, and not that the vendor should 
have an easement. A motion to recommit was overruled and specific per- 
formance decreed. Held, that the court’s refusal in the exercise of its 
discretion to recommit was not error. Decree affirmed. Mason v. Albert, 
137 N. E. 661 (Mass.). . 

Very different legal conceptions underlie the terms easement and license. 
See Wesley N. Hohfeld, “ Faulty Analysis in Easement and License Cases,” 
27 YALE L. J. 66, 71, 94-96. The intention of the parties to a given trans- 
action, whether to create a revocable privilege or a permanent interest in 
the land, is controlling but not always obvious. Cf. Jackson & Sharp Co. 
v. P.,W.& B.R. R. Co., 4 Del. Ch. 180; Cook v. C. B.& Q. R. R. Co., 40 
Iowa, 451. The ascertainment of the parties’ intention was the difficulty 
in the principal case. The findings of the master were very general and 
inconclusive. In the exercise of its discretion the lower court might well 
have recommitted the case for further findings. If a parol agreement for 
a discontinuous easement were found, specific performance should be granted, 
although none of the acts of part performance are referable thereto, for 
the agreement would not constitute a separate contract. Cf. Buckles v. 
Kennedy Coal Co., 114 S. E. 233 (Va.). See 36 Harv. L. Rev. 490. There 
is but one contract which should be withdrawn, if at all, in its entirety 
from the operation of the Statute of Frauds. Randall v. Latham, 36 Conn. 
48; Dean v. Anderson, 34 N. J. Eq. 496. Cf. Ague v. Seitsinger, 85 Iowa, 
305, 52 N. W. 228. Another result would be inequitable. The terms of 
the parol agreement must be clearly proved, however, so that part per- 
formance may avail the parties Reynolds v. Waring, You. 346. See Fry, 
SPECIFIC PERFORMANCE, 6 ed., § 580; BROWNE, STATUTE OF FRAUDS, 3 ed., 
§ 493. Similarly where a purchaser’s entry into possession is the sole act 
of part performance, the contract will be enforced at the suit of the 
vendor. Wimberly v. Bryan, 55 Ga, 198; Andrews v. Babcock, 63 Conn. 
109, 26 Atl. 715. See 6 Pomeroy Equity JURISPRUDENCE, §822. The 
part performance relied upon in the principal case is sufficient rule. See 
Williams v. Carty, 205 Mass. 396, 400, 91 N. E. 392, 304. 
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FUNDAMENTAL LEGAL CONCEPTIONS AS APPLIED IN JUDICIAL REASONING 
AND OTHER LeEcAL Essays. By Wesley Newcomb Hohfeld. Edited 
by Walter Wheeler Cook. New Haven: Yale University Press. 1923. 
pp. vii, 420. 


At the 1914 meeting of the Association of American Law Schools, the 
late Professor Hohfeld of Yale, then in his thirty-fifth year, read a paper 
in which he advocated the establishment of a series of courses in Jurispru- 
dence, to embrace practically everything that had ever gone under that 
loosely used name.t Three marked characteristics of the author were 
revealed in this paper: first, a dogged determination to exhaust every sub- 
heading of every subtitle necessary to make a logically complete division of 
his subject matter —in this respect he was almost Austinian; second, a 
readiness to make the survey without the help or the hindrance of the 
various continental writers who had made notable efforts to compare and 
reconcile the various schools of jurisprudence; and finally, an idealistic 
attitude toward words that would assign to each its “etymon” or right 
meaning and bid it stick to that meaning. Except as an introduction to 
the author’s mind this essay has no place in the present collection of re- 
prints from legal periodicals. It does not deal with “ fundamental legal 
conceptions.” It is outside the field to which the author devoted his lament- 
ably short career. It is in fact only a bit of shop talk, and it were a poor 
service to the author’s memory to take it too seriously. Yet there is one 
point in it which ought to be constantly forced on the attention of some 
of those who have adopted his system: namely, that he conceived of legal 
analysis as only a preliminary process in the handling of the materials 
of the law. And, it may be added, the modest title which he chose for 
his principal studies indicated clearly that he knew he was presenting only 
some fundamental legal conceptions — hardly a finished thinking apparatus 
even for the preliminary work of analysis. 

A great deal of attention was attracted by the “system ” sketched in these 
essays, even while they were scattered in legal periodicals or partly re- 
printed in pamphlet form. Unfortunately, much of the literature to which 
the system has given rise has been of a highly controversial nature.? 
Novelty has been claimed for it, and denied. On one side its all-sufficiency 
has been assumed; on the other, its usefulness questioned and its correct- 
ness challenged. As a matter of fact the bitterness of some of the con- 
troversy is simply an indication of the poverty of our literature of scientific 
methods in relation to law. In the natural sciences new tests are constantly 
being suggested with no intimation that the old ones are wrong or inadequate. 
A scientist merely says that he has had good results with a certain method 
—he does not even urge his students to follow in his footsteps. There is 
no reason in the world for doubting that some of Professor Hohfeld’s 
readers have found his terminology convenient, while others, with perhaps 
a different type of problem before them, are convinced that they can do 
better without it. 


1 Reprinted in the present collection on pages 332 to 384. 

2 At the 1920 meeting of the Association of American Law Schools the 
system was presented in a paper by Professor Arthur L. Corbin; modifications 
were suggested by Professor Albert Kocourek and the whole system severely 
criticized by Professor William Herbert Page. See the 1020 HanpBoox, 184-212. 
Many other discussions have appeared in the pages of the Yate Law JournaL 
and the Inx1nors ‘Law QuarTerty during the last few years, and occasionally in 
other periodicals. 
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What are the so-called “ fundamental legal conceptions”? Eight words 
are arranged in a table of correlatives — 


right — duty 
privilege — “ noright ” 


power — liability 
immunity — disability 


and again in a table of opposites — 


right — “ noright ” 
privilege — duty 


power — disability 
immunity — liability. 


It will be noticed that the first four words in each table in no way come 
into contact with the last four, for the simple reason that we have here two 
separate families of concepts derived in parallel ways from two ideas that 
have long been distinguished by the careful,—namely, right and power. 
When thought of as existing in a relation each of these words gives birth 
to a correlative: right to duty, and power to liability. 

With a little paraphrasing these four words will’ serve every function 
that can be served by the eight. Whenever it is useful in’the course of 
legal reasoning to comment on the absence of a particular right, a particular 
duty, a particular power, or a particular liability, one can do so with or with- 
out the assistance of nouns carrying their negatives with them: “ noright,” 
privilege, disability, immunity. Some would use these words only in situa- 
tions where the absence of the element in question is exceptional, but 
Hohfeld uses them generally as negatives. The utility of these extra nega- 
tive words is doubtful. They have given rise to a great deal of nonsense 
about “ negative content ” legal relations, as if the negative words were 
names of things. Hohfeld himself avoided such pitfalls because he limited 
his discussion by the phrase “as applied in judicial thinking.” Judicial 
thinking is not concerned with the absence of rights between me and the 
man in Mars, and there that matter ends. One bit of utility may be set 
down to the credit of the negative words: they point out the fallacy of a 
judge who labors under the impression that it would be judicial legislation 
to announce for the first time the existence of a right, but that it never 
is to deny the existence of a right claimed for the first time. In Hoh- 
feldian terms, to deny such a right is to proclaim a new privilege.* Even 
without this terminology we can still say that judicial legislation is no less 
present in negative than in positive answers to novel questions. 

If there were nothing more in the Hohfeld system than its terminology, 
we could proceed to test its usefulness in his own essays on easements, on 
equity, and on stockholders’ liability. But there tun through the system 
several assumptions as to the significance of these concepts, that are per- 
haps more clearly articulated by the editor than by the author. “ These 
legal concepts,” says Professor Cook, “become the ‘lowest common de- 
nominators’ in terms of which all legal problems can be stated, and so 
stated as to bring out with greater distinctness than would otherwise be 


3 A good illustration is found in the decision of Judge Pound in Drobner v. 
Peters, 232 N. Y. 220, 133 N. E. 567 (1022), that a child could not sue for 
injuries sustained before birth. In refusing without a precedent to hold that 
the unborn infant had rights, he was deciding that the wrongdoer had certain 
privileges. 
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> 
possible the real questions involved.” * ‘There are at least three assumptions 
here: that all the legal content of a relation can be stated in these eight 
terms; that all law is translatable into terms of legal relations; and that 
when so stated it is simplified. Some of these assumptions are worked out 
more consciously than others, for example the second, in connection with 
the repudiation of the ordinary use of the expression in rem. 

Do the concepts made out of right and power, by adding to each a 
correlative and two negatives, exhaust the content of a legal relation? 
Are there no other legal advantages for which ‘there are correlative dis- 
advantages and a corresponding group of negatives? ® Let us take a single 
example: the legal advantage of a presumption in one’s favor. The pre- 
sumptions of consideration and delivery are legal advantages of the holder 
of a note. They are legal disadvantages of the opposite party. There are 
cases in which the non-existence of the advantage and disadvantage are 
worthy of comment in judicial reasoning. Unless we squeeze these concepts 
into some form of conditional right or present them as an element in a 
power — one would hardly do either unless he started with the gratuitous 
presumption that the eight words had to tell the whole story — we must 
make room for at least four more fundamental concepts to exhaust the 
legal description of a relation. But there seem to be other phases of 
relations recognized by law equally difficult to bring under aspects of right 
and power, — cases, for example, in which “the customary union between 
the right and the right of action has been, for some special reason, severed.” ® 

Granting, however, that a legal relatidh can somehow or other be ade- 
quately described without the use of additional fundamental concepts, is it 
true that all law can conveniently be expressed in terms of relationship? 
It so happens that the common law has traditionally spoken a good deal in 
terms of such relations as baron and feme, master and servant, principal 
and agent, guardian and ward, landlord and tenant, and various couplets 
ending in -or and -ee. It has been intimated that in this the common 
law is very different from the civil law.? But even in the common law there 
is adequate basis for Austin’s analysis in which he distinguishes between 
those duties for which there are corresponding rights, and “ absolute ” 
duties for which there are no corresponding rights. To find a corresponding 
right somewhere, in the state, in society, or in some more or less indefinite 
group, does not solve the difficulty. The law can and does impose on me 
duties toward individuals, which it seeks to enforce in various ways; some- 
times by giving them claims against me and sometimes by punishing me 
for failure, or nullifying a legal advantage of mine, without giving them any 
rights in the matter. Hohfeld, following Salmond, must say, rather artifi- 
cially, it is submitted, that in the latter type of case I have no duty to the 
individuals in question, regardless of what the law says about the matter.’ 


4 Page 6. 

5 In using the expression “legal advantage” one need not overlook the 
fact pointed out by Professor Cook that a liability is not necessarily in fact 
disadvantageous nor an immunity advantageous. The expressions “ burden” 
and “ benefit ” suggest the same difficulty, as indicated by Professor Cook in the 
last footnote on p. ro. 

6 See examples in SALMOND, JURISPRUDENCE, 236, 237, whence the. quoted 
expression is taken. 

7 This idea is developed by Dean Pound in several connections, particularly 
in 30 Harv. L. Rev. 211, et seg. “The central idea in the developed Roman 
law, shaped by philosophical theories, is to secure and effectuate the will. . . . In 
our law, by contrast, the central idea is rather relation.” Cf. also his “ Feudal 
Principle in Modern Law,” 15 INTERNATIONAL JOURNAL OF ETuics, 1, and THE 
Sprit oF THE Common Law, ch. 1. 

8 Austin, Lecture 17. SALMOND, JURISPRUDENCE, 224, takes an opposite view: 
“ All duties correspond to rights, though they do not at all correspond to private 
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Even if every point in a particular legal system can be stated adequately 
in terms of relations, it by no means follows that the restatement is a 
simplification or an improvement. At this point two inconsistent claims are 
made by the Hohfeldians. It is as if one claimed that translation into 
their terminology involved at one and the same time a reduction to lowest 
terms ® and to a lowest common divisor.‘° The two processes are dia- 
metrically opposed. To compare the fractions one half and one third, it 
may be necessary to reduce them to a common denominator. But three 
sixths and two sixths are by no means in lower terms, or simpler or easier 
to picture, than the fractions we started with. And so in the comparison 
of two legal concepts, say contract and trust, it may be convenient to 
recast the situations into terms of human relationship and particularly into 
phases of right and power; but it is a fallacy to suppose that the round- 
about way of describing the familiar situation is necessarily the simpler 
and the truer way. Professor Cook is quite right when he suggests that 
the application of the Hohfeld system to some seemingly simple propositions 
results in a highly complicated statement of sets of relationships.1‘ But 
the assumption that the seeming simplicity of the former statement was a 
delusion and a snare is no fairer than if a mathematician were to argue 
that the man on the street had no conception of the meaning of the term 
“one half” and should be cautioned against using it, for the simple 
reason that he had never had occasion to reduce it to the form “nine 
hundred and ninety-nine, nineteen hundred and ninety-eighths.” 

With the assumptions as to completeness and superior simplicity un- 
established, what is left of the system is a meticulous insistence on the 
careful use of certain words. Excellent results are reached by this process 
in the essay on easements and licenses. The assumption of greater sim- 
plicity mars in a measure the otherwise excellent essays on equity: it hides 
the danger of the “ repealed ” legal relation’s reviving, and also the element 
of judicial discretion, which for completeness’ sake would have to be 
recited in connection with every use of every one of the eight words, instead 
of once for all, in an account of equity. In the essays on stockholders’ 
liability the pretense of simplification is cast to the winds, and the assump- 
tion that all law is relational is put to the test — and found wanting. By 
means of a painful struggle the author shows that what the law prescribes 
can be translated into a series of relations with a human being at each end 
of each one.!2 The mental feat invites admiration, but not duplication. The 


rights vested in determinate individuals.” Dean Pound agrees with Austin: “ For 
the most part legal duties are correlative to legal rights, public or private. But 
there are many absolute duties, that is, duties imposed for the maintenance 
of purely social interests without regard to any corresponding public or private 
right. These absolute duties are enforced by the criminal law.” ReEapINGs oN 
THE History AND SYSTEM OF THE CoMMON Law, 413. . 

® Professor Cook uses a figure in this connection borrowed from Chemistry: 
“Tn other words, the usual analysis to which we have been accustomed has 
treated a very complex aggregate of legal relations as though it were a simple 
thing, a unit. The result is no more enlightening than would it be were a 
chemist to treat an extraordinarily complex chemical compound as if it were an 
element.” Page 15. On pages 155 and 164 Professor Hohfeld seemed to have a 
similar analogy in mind when he speaks of the “complex aggregates” that he 
undertakes to resolve into their component elements. 

10 Professor Cook at page 6 and Professor Hohfeld at page 64. 

11 E.g., at the middle of page 12. 

12 It must be remembered that Hohfeld does not present his analysis of 
corporate transactions as an alternative mode of statement, but that his thesis 
is: “That all corporate transactions can be adequately understood and stated 
ONLY in terms of the rights, powers, liberties, duties, liabilities, disabilities, 
etc., of the natural persons concerned.” See pages 228 and 230. 
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figure of speech of corporate personality is dispensed with, but in its place © 
is introduced an endless variety of fictitious contracts and relations sub- 
ject to conditions so complicated as to defy analysis.'* 

For a true appraisement of Hohfeld’s contribution we ought to leave out 
of account the assumptions that are supposed to make out of his termi- 
nology a “system.” Instead of demanding a key to the solution of “ all 
legal problems ” we ought to be grateful for his isolation and definition of 
certain terms that are useful in that part of the law that readily lends itself 
to a formulation in terms of relations. In short we ought to share his 
vision when he endeavors to see farthest and recognizes in the whole analyti- 
cal process mere preliminary work that must be followed by a study of 
the relation of law to life’s needs. We can then assign to him an honor- 
able place, indeed one of the first, in the history of American jurisprudence. 


NatTHAN ISAAcs. 


Tue PropLeM oF Proor ESPECIALLY AS EXEMPLIFIED IN DispuTED Docvu- 
MENT Triats. By Albert S. Osborn. Introduction by Professor John 
Henry Wigmore. New York and Albany: Matthew Bender & Company. 
1922. pp. xxii, 526. 


Books on advocacy have been of two classes. One class was written 
wholly or chiefly from the standpoint of the forensic game, giving the 
results of the experience of skilful practitioners or of the observation of 
those who had studied skilled practitioners and had perceived their forensic 
methods. The other class was written from the standpoint of professional 
ethics, and was apt to lay down abstract standards so far at variance with 
what the student read in the memoirs of judges and lawyers and with what 
he found presupposed in the books on advocacy that, in my experience, it 
has not been easy to induce students. to give those standards the weight 
which they deserve. Mr. Osborn’s book, written by.a layman after years 
of experience of the actual conduct of important trials, civil and criminal, 
in every part of the country, puts forensic practice and professional ethics 
into relation by a practical conception of the function of a trial. On this 
ground alone it is worthy of the attention of students. But its chief value 
is to the trial lawyer. However large the trial lawyer’s experience, it is 
after all an experience of how things have seemed to him. How the same 
things have seemed to a keen lay observer can not fail to be a profitable 
subject for his consideration. . 

Much of that part of the book which has to do with advocacy will be 
an old story to the trial lawyer. What is said of preparation of the facts 
(p. 13), about “ mechanical advocacy” (p. 229), about system and order 
(p.-416), about the order of presenting testimony (“testimony is some- 
times dumped into a case as potatoes are dumped into a barrel” —p. 81), 
about note taking (pp. 428-429), about making objections (p. 109), about 
the atmosphere of trials (p. 106), about manner in court (p. 415), about 
ways of saying things (p. 133), and about argument and its effect (chap. 27 
— especially what is said about forensic oratory, p. 445) will be useful 
chiefly to students or beginners. Yet even here the fresh ideas of a layman 
of wide opportunity for observation have much to suggest to the profession. 
Especially lawyers ought to ponder what is said about treatment of wit- 


18 There is no need of entering into the question here whether corporate 
entity is not after all a fact recognized by law rather than a fiction made by it. 
The merit or demerit of the practice of calling the entity a “legal person” 
depends entirely on our definition of the last term. Hohfeld is quite right in his 
criticism of the way the term is frequently used. 
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nesses (pp. 80, 137-140). It is a reproach to American administration of 
justice that a temperate critic should feel obliged to write thus with respect 
to the conduct of trials in the majority of our jurisdictions. Nothing could 
be more eloquent of the need for restoring the common-law powers of 
trial judges, and for providing the professional organization and discipline 
by which this condition may be met. 

Other features of the part relating to advocacy may be read by every 
trial lawyer with profit — notably what is said as to the unscientific char- 
acter of preparation in technical cases (p. 19); as to photographs (p. 103), 
the laying of a foundation for them (p. 101), and how to show them to 
a jury (p. 271); as to the cross-examination of handwriting experts (p. 147); 
as to the testing of memory (p. 18) and the psychology of believing (pp. 258— 
259); and as to the “interpretation of facts and ideas” (p. 116). Here 
the author gives us the results of extended observation from the outside. 
His conclusions that “a lawsuit in many courts is not the scientific work 
of trained and skilful specialists, but too often is the crude performance 
of the inexperienced and the unfitted,” and that “as a rule the surgical 
clinic shows the skilled work of trained men, but the court house 
often shows the bungling efforts of the unskilled” (p. 107) should give us 
pause. The administration of justice through the courts is the final test 
of our legal order. If lawyers allow the forensic work of the profession 
to fall chiefly into the hands of the untrained and incompetent, if they fail 
to maintain a high standard at this chief point of contact between the 
profession and the public at large, they must not wonder at disrespect for 
law and suspicion of lawyers. The need of organization of the profession 
and of better training of those who come to the bar may be read between 
the lines on every page. Nor may the lawyer excuse himself from learning 
the lesson of Mr. Osborn’s observations because occasionally he falls into 
a bit of naive lay law (pp. 3-5), because he has something of the layman’s 
faith that all causes are one-sided (pp. 206, 415), or because his sample 
arguments are sometimes more in the manner of a political debate than in 
that of the forum (pp. 120-123, 461,-465, 467, 469). One of these sample 
arguments perhaps contains some things which courts would not allow, at 
least without modification (p. 462). But these are matters of little relative 
importance. The outstanding fact is that we have in this book the deliberate 
judgment of a competent critic upon a subject of vital concern to the law 
and to the profession. 

Other parts of the book contain advice to specialists and expert witnesses 
as to ability to undergo cross-examination (p. 74), as to the danger of 
dogmatism (p. 75), as to exaggerated claims (pp. 81, 83), the tendency 
to act like teachers rather than like witnesses (p. 83), as to the need of 
the expert’s knowing something of the rules of evidence and conforming 
thereto (p. 87), and as to the causes of prejudice against expert witnesses. 
Those who have occasion to use such witnesses may profit by these sug- 
gestions. Even more, the profession at large should read what is said 
about abuses of expert evidence and proposed remedies (chap. 20, also pp. 
345-346). Whether the suggested reference to experts, as in the civil law 
(pp. 342-343), is the remedy seems to me doubtful. Indeed what Mr. 
Osborn says as to the “ official expert” (p. 347) shows that he perceives 
the difficulties involved. Nowhere is there more need for exercise of the 
creative ability which American lawyers displayed in the formative era of 
our legal institutions. 

Some incidental observations on substantive law and procedure also 
merit notice. The dangers involved in the legislation of those states which 
provide for holographic wills and suggestions for obviating them (p. 35) 
- should be weighed by bar association committees on law reform. But 
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there are some considerations outside of the author’s experience which 
must be taken into account in such legislation. Moreover in what is said, 
and said truly, as to spurious wills (pp. 35-37), he does not appreciate © 
fully the curious things which testators have actually done, as shown by 
long and well attested experience of the courts. What is well taken is that 
- frauds are more readily detectable by scientific methods than formerly, 
and hence lawyers ought to be much more careful than formerly to see 
that such methods are applied at the outset and to insure that they have 
taken reasonable precautions to know what sort of case they are presenting 
to the courts. 

As to procedure, there are admirable observations on the limitations upon 
the common-law powers of trial judges, which unhappily are so common 
in America (chap. 28, especially pp. 470-474, also pp. 71, 138, 139). The 
author’s observations as a witness in every part of the country reinforce 
what all thoughtful critics have had to say on this point. Indeed, we: must 
do more than restore the common-law powers of the judge. Theoretical 
power is not enough. In the majority of our states the judges should be 
given the protection of secure tenure without which they cannot be ex- 
pected to wield those powers, if restored to them. Where a judge must be 
careful to make no enemies because of the incidence of direct primaries at 
regular intervals, it is useless to think that he will use a power of controlling 
advocacy and charging upon the facts. The outcome of a trial depends 
upon judge, jury and advocate. But in most jurisdictions we have sought 
to leave it to jury and advocate with a judge to preserve order and lay 
down abstractly the rules of the game. Such phenomena as the obstructive 
advocate (p. 225), abuse of expert evidence, and forensic ill treatment of 
witnesses are natural results. 

Attention should be called also to what is said about the rules of evidence 
applicable to expert testimony, especially in cases of disputed documents. 
In chapter 18 there is an illuminating discussion of the rules as to proof 
of handwriting (note especially pp. 300, 302-303, 305, 307, 310-313). It 
is humiliating to think that “there are courts where effective expert testi- 
mony simply cannot be given” because of rules based on conditions long 
outgrown (pp. 86, 118, 399). It is no less humiliating to think that our 
law books so largely go on repeating stuff which has come down from the 
past with respect to proof and probative force (pp. 274-275) instead of 
approaching these subjects freshly in the light of the scientific apparatus 
and psychological knowledge of the present. Professor J. B. Thayer showed 
long ago that our law of evidence is not an organon for determining the truth. 
But it has served to divert our attention from the need of some apparatus 
for weighing evidence and judging as to what has been proved. It is 
important that judges should be empowered to aid juries in this respect. 
But it is important also that judges and lawyers should know what is now 
accessible as to the psychology of testimony, the causes of error, the 
effects of form blindness and defects of vision and the like. Mr. Osborn’s 
observations on these points (chaps. 23-24) are an excellent introduction 
to a subject that calls for study by both judge and advocate. | 

Behind all these things is the need of reorganization of the judicial 
system, of reorganization of the administrative side of judicial justice 
(see p. 417) and of organization of the profession. Such temperate, intel- 
ligent, well-thought-out critiques of what goes on in court as Mr. Osborn 
has given us in this book, will do much to direct into proper channels the 
changes in these respects which are inevitable. Much of what he criticizes 
is the result of survival into our urban industrial society of institutions and 
doctrines and practices which were proper or even salutary in the pioneer, 
rural, agricultural society in which they arose or for which they were . 
shaped. Roscoe Pounp. 
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CASES ON TRADE REGULATION. By Herman Oliphant. American Case- 
Book Series. St. Paul: West Publishing Co. 1923. pp. 1078. 


It is not easy to find an appropriate formula to indicate the limits of 
the field covered by this excellent case-book. “Trade Regulation” is 
obviously too broad, since the whole field of commercial law regulates 
trade, to say nothing of long sections of the criminal law. Yet the subject 
has a unity of its own, as is clearly evident from the material Mr. Oliphant 
has collected. Its scope may best be indicated by a process of subdivision. 

One branch of the subject concerns the methods which a business concern 
may use in endeavoring to obtain an advantage over a competitor. Outside 
the field, of course, are the usual tort categories, such as physical assault, 
libel, and deceit, for which an action will lie by the person assaulted, 
libeled, or deceived. It includes harm done to a competitor by deceiving, 
assaulting, intimidating, or perhaps by “annoying” his customers or em- 
ployees; by inducing persons to break contracts with the competitor; by 
organizing against him a boycott of manufacturers, dealers, or consumers; 
by closing to him the normal channels of distribution through contracts 
for exclusive dealing; and in certain cases by unfair price tactics. The 
materials for this branch of the subject are drawn mainly from two sources: 
from the law of trade marks and “unfair competition” in its common 
law sense, broadened perhaps to assimilate the more general principles of 
commercial honesty embodied in statutes designed to prevent misleading 
brands and fraudulent advertising; and from the law as to “ involuntary 
restraints ”” and monopolizing practices aimed against competitors, as de- 
veloped at common law and under anti-trust statutes. 

Another branch concerns the methods by which employees or trade 
union officials may by concerted action bring pressure to bear upon em- 
ployers in a labor dispute. It includes the law of picketing, of primary 
and secondary (or “ coercive’) boycotts, of “sympathetic” strikes, and 
the uncertain and conflicting cases in which the courts have sought to limit 
the purposes for which strikes might lawfully be called. The law upon 
these subjects has its own history, though much has been drawn in the 
course of its evolution from the principles governing unfair competition 
and restraint of trade. 

Yet another branch of the subject has to do with the validity of contracts 
by which artisans or tradesmen or business concerns attempt to restrain 
by contract their legal right to carry on a trade or business. Here the 
law is three centuries old, yet it has brought forward into the twentieth 
century its capacity to change with changing economic conditions, | 

Finally there is the principle, hardly recognized, it would seem, in England, 
but carried to great lengths in statutes and decisions in the United States, 
limiting the right of business concerns to eliminate or regulate competition 
among themselves. Here is the whole subject of corporate consolidations, 
combinations, or community of interest by common stock ownership or 
“ interlocking ” directorates, and the purchase of plants or other property 

‘formerly used by competitors. It includes the distinctions between lawful 
and unlawful activity by trade associations, boards of trade, and exchanges, 
which endeavor to regulate by rules and by-laws the manner in which their 
members shall carry on business. It includes the vexed question of price 
maintenance. It appears to cover every case in which competitors endeavor, 
by agreement, “ conspiracy,” or concerted action, to affect each others’ judg- 
ments in matters of price, output, or other major questions of business policy 

_ by other than competitive considerations. 

As a generalization, the subject may be said to concern itself with the 
principles which determine the lawfulness of economic action which does 
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not directly infringe rights of personality or tangible property rights, but 
which inflicts economic harm on a person by influencing the action of others 
with whom he is in economic relation, or which inflicts a public injury by 
eliminating or restricting the competition upon which the public is supposed 
to rely for the satisfaction of its needs. 

In Mr. Oliphant’s volume of over a thousand pages, the law of strikes 
and labor disputes receives only scant and incidental treatment, but the 
remainder of the field is fully covered. The cases from the Year Books 
are there, but they are given their proper setting by introductory historical 
excerpts showing the methods of trade and industry in the middle ages and 
at the dawn of the modern industrial era. Trade marks and unfair com- 
petition are fully treated, as are the common law cases of technical restraint 
of trade. Under the heading “ combinations ” are cases involving corporate 
consolidation, activities, and rules of boards of trade and trade associations, 
cases affecting codperative marketing associations, and other examples of 
concerted or associated activity. 

To one who is not yet far enough from his law school days to have 
forgotten what was of value to a student, a suggestion may be permitted. 
A case-book can not of course contain all the material in the field; Mr. 
Oliphant’s book is long enough. Why should not the footnotes, however, 
indicate the cases that have been omitted and point the way to further 
reading? I recall the value of the notes in Dean Ames’ incomparable case- 
books, as stimulants to independent research. And why should not a case- 
book contain a bibliography to which the inquiring student can turn, even 
at the risk of discovering opinions different from those taught in his class 
room? 

Gerarp C. HENDERSON. 


THe LAw oF THE AMERICAN CONSTITUTION. By Charles K. Burdick, with 
‘two introductory chapters by Francis M. Burdick. New York: G. P. 
Putnam’s Sons. 1922. pp. vii, 687. 


Let it be said at once that Professor Burdick has given the profession the 
best compendious statement available of the field of federal constitutional 
law as of June 1921, that is, through 256 U.S. The numerous hand-books, 
text-books and “ treatises” on the Constitution are easily replaced by this 
latest effort to gather into a single vessel the various streams and rivulets of 
history, politics, law, policy, and economics, which are secreted in the 
(now) two hundred and sixty volumes of United States Reports into 
and through the Constitution of the United States. Professor Burdick 
tells the tale that is revealed by historical scholarship, like Max Farrand’s 
Records. of the Federal Convention, with admirable accuracy and terse- 
ness. The historical setting of the Constitution, the structure of our 
government, its settled constitutional practices and the ascertained allot- 
ment of powers, are lucidly set forth. It is all clear and coherent — where 
the decisions are clear and coherent. The book thus gives within easy com- 
pass the static materials for a study of the Constitution. It is a fine 
Baedeker to the main thoroughfares and other familiar places, but hardly 
any direction is given where the roads fork, or any indication whither they 
go. Nor does it pretend to be a guide to unexplored places; hardly is there 
an intimation how vast the territory still unexplored. 

By all the rules of the game the reviewer should say no more. For the 
scope of a book is the author’s unfettered choice. He is to be judged by 
his purpose, not the reviewer’s curiosities. 

But, after all, neither book-writing nor book-reviewing is a game, and the 
need of scholarship are the only rules to be respected. Therefore, the 
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excellence of what Professor Burdick has done within the measure of the 
enterprise which he has set for himself brings into question the worth of the 
enterprise. Can a single book on “ The Law of the American Constitution ” 
be written today by a single man? Has the necessary spade work been done 
in the different fields of constitutional law? Have the decisions been 
scrutinized in all their implications, their unavowed presuppositions, their 
undisclosed raw material, sufficiently to permit even tentative formulation 
of scientific criteria for future development? Nowhere else in the law, 
to such a large extent, is a teeming life of realities struggling for mastery 
so covered up with blanket phrases. The task of the students of constitu- 
tional law is to reveal this life, order it, and help to guide it. All the big 
terms and sanctified “ principles ” — “regulation of interstate commerce,” 
“police power,” “ due process,” “ delegation of legislative power,” etc., etc., 
—troop through this book liveried in the latest style of the last Supreme 
Court decisions. But these words and phrases come out of the book as they 
came in— words and phrases. Their content is not given significance, and 
the means of ascertaining it from case to case is left unillumined. Are these 
terms “ solving phrases ” or are they the labels of a result? If the latter be 
the truth, what is the process or what are the elements of the process 
by which the result is attained, or, at least, is pursued? 

Specifically, what is the source and scope of “ the fundamental principle of 
American constitutional law ”+ against delegation of legislative power when, 
according to Chief Justice Taft, “the inevitable progress and exigencies of 
government and the utter inability of Congress to give the time and attention 
indispensable to the exercise of these powers in detail ” calls for “ such modi- 
fication of the rule ” ? as is revealed in all its nakedness in the Intermountain 
Rate Cases? * How much more understanding than Professor Burdick here 
gives us is revealed by such a critical discussion of this doctrine of political 
science as was made by the late Edward B. Whitney, more than twenty 
years ago.* Again, what is the process for determining when an act is a 
valid exercise of the taxing power resorted to for subsidiary reasons of 
policy, and when an invasion into the field exclusively reserved for the social 
policies of the states? In one of the rare instances when Professor Burdick 
adds prophecy to careful reporting,® the Supreme Court fails him by deciding 
against his views in the second Child Labor case.® It is not at all surpris- 
ing that Professor Burdick believed that the treatment accorded to oleo- 
margarine? was ample justification for the Congressional treatment of 
children, provided the Supreme Court candidly faced the fact that the 
exertion of the taxing power is one of those “ political questions ” which 
make the determination of Congress final. One has no quarrel with Professor 
Burdick, the prophet, and only misses the materials for enlightening or at 
least softening mysteries. Again compare, by contrast, the necessary text- 
book treatment of such complicated questions and the searching disclosure 
of the relevant factors in T. R. Powell’s “ Child Labor, Congress and the 
Constitution.”* And so one might take section by section, wherein this 
book deals with the “soft spots” of American constitutional law, which 
are its biggest spots or at least the only ones that matter, and compare 
them with the scientific diagnoses of these “soft spots” which were the 


1 § 60. 

2 257 U. S. xxv—xxvi. 

3 234 U. S. 476 (1014). 

: — Philippine Constitutional Question,” 1 Cor. L. Rev. 33. 
79. 

6 Bailey v. Drexel Furniture Co., 259 U. S. 20 (1922). 

7 McCray v. United States, 195 U. S. 27 (1904). 

N.C. L. Rev. 61. 
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results of intensive studies. Thus, contrast § 45 with Mr. Palfrey’s recent 
study of admiralty and maritime jurisdiction® and Mr. Dodd’s earlier 
paper; *° the discussion of the exclusion of foreign corporations! with 
G. C. Henderson’s essay, “The Condition of Foreign Corporations in 
American Constitutional Law”; the scope of the Commerce Clause, as a 
source of federal power and a limitation upon the States’ “ police power,” 1” 
with Professor Powell’s various papers dealing with the Commerce Clause 
from 1910 to 1914;1% treatment of the “due process” clause, in its 
“regulation of employments” '* with Dean Pound’s “Liberty of Con- 
tract,” *° or Judge Hough’s “ Due Process of Law — Today.” 2° 

Perhaps, after a lifetime of the labors of a Wigmore or a Williston, a 
comprehensive exposition of constitutional law may be achieved, an exposi- 
tion which shall aJso give direction. Such a vast undertaking will require at 
least a Williston or a Wigmore, and at least a lifetime. In the meantime 
stones must be hewn for the building. The plea for books on special topics 
made by John C. Gray has special pertinence to the present state of legal 
learning in constitutional law. Having now drawn the conceded outlines 
of this vast subject, we venture the hope that Professor Burdick will give 
the dynamic details and the moving forces of some small part of it. 

FRANKFURTER. 


Tue Law or Evipence. By Sidney L. Phipson. Sixth Edition. London: 
Sweet & Maxwell; Toronto: Carswell Co. Ltd. 1921. pp. Ixxv, 782. 

THE PRINCIPLES OF THE LAw oF EvipeNce. By W. M. Best. Twelfth 
Edition by Sidney L. Phipson. London: Sweet & Maxwell. 1922. 
pp. Xxxili, 673. 

Roscoe’s DicEst oF THE LAw oF EVIDENCE IN THE TRIAL OF Civit ACTIONS. 
Nineteenth Edition by James S. Henderson. London: Stevens & Sons, 
Ltd.; Sweet & Maxwell. 1922. 2 vols. pp. clxiii, 1351. 


Should not law books be subject to the maxim, actio personalis moritur, 
etc., or else to some sort of Statute of Prescription which would forbid 
revisions for more than thirty years after the author’s death? Much may 
be said for leaving a man’s work as he left it himself. For a few years 
after his death, perhaps, new cases should be added to his footnotes to 
bring out further illustrations of his principles. Then the principles them- 
selves become increasingly obsolete with the new developments of judicial 
and statutory law. Further editions can not truthfully be presented as 
up-to-date, unless the text be changed; and changes in the text require 
the insertion of alien feathers in the old plumage. Some writers are suffi- 
ciently great to deserve commentaries in the notes. For the rest, it would 
be better if the legal authors of our own day wrote books of their own, 
instead of spending laborious hours patching up the books of their remote 
predecessors. 


9 36 Harv. L. Rev. 777. 
10 21 Cor. L. Rev. 647. 
11 § 206. 
12 §§ 86, 87, of, 04. 
18 6 Mann. L. Rev. 123, 104; 21 Cor. L. Rrv. 737; 22 Cox. L. Rev. 28. 
eT pages 48 and 49; and 22 Cor. L. Rev. 133. 
274. 
15 18 Vare L. J. 454. 
16 32 Harv. L. Rev. 218. 
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The revision of a successful treatise by the author himself is a very dif- 
ferent matter. His mind and experience grow through the years, and it is 
well that his work should grow likewise. Consequently, Mr. Phipson’s 
new edition of his Evidence is indeed welcome. The best praise thereof 
is to direct the attention of American lawyers to the criticisms which 
former editions received from JohnH. Wigmore! and Ezra R. Thayer.? 
It remains, as Wigmore said in 1907, \« the best book now current on the law 
of evidence in England.” Unlike the various revisers of Taylor,* Phipson’s 
knowledge of the investigations of the subject on this side of the Atlantic 
does not stop with the death of Greenleaf. James B. Thayer and Wigmore 
are frequently cited, and the American student may turn to these pages 
to learn how far their views are followed in England. 

The sixth edition brings the cases and statutes down to February, 1921, 
and the citation of cases has been increased by nearly eight hundred ex- 
amples. The facts of the most important have been abstracted, and the 
text has been modified to meet recent developments of the law. The intro- 
duction, not the least significant part of any book, has been expanded to 
double the length in the preceding edition. 

American understanding of important English cases is bound to suffer 
somewhat from the fact that we necessarily examine them removed from 
the general current of authority in England, so that the views of a lawyer 
immersed in English law are a valuable corrective for a foreigner’s liability 
to misapprehension. Occasionally Mr. Phipson might have given us fuller 
discussion of a case, e.g. O’Rourke v. Darbishire,* but the usefulness of his 
book, is shown by its treatment of the problems of such decisions as Re 
Crippen® and Lloyd v. Powell Duffryn.© In the fifth edition he was 
content to leave uncriticized the proposition that “a judgment in a civil 
action is not admissible against the same person in a criminal trial, nor 
vice versa.”* The new edition comments, “ This rule, which certainly 
savours of technicality, has, however, recently undergone modification, it 
being held that a conviction is admissible against the convict or his repre- 
sentatives in civil proceedings, not merely as proof of the conviction, but 
also as presumptive evidence of guilt, at all events where such proceedings 
are brought to enforce a claim to the fruits of the crime and perhaps 
generally.” ® Re Crippen® and other cases are cited in support. Lloyd v. 
Powell Duffryn’® is cited twelve times, in connection with res gesta, 
mental and physical condition, and declarations against interest, although 
one wishes that Mr. Phipson had discussed the position taken by a writer 
in the Harvarp Law Review,'' that the case displays unprecedented liber- 
ality toward declarations of mental condition. Several American cases 
are cited upon this topic,'* and reference is made (with a slight misprint) '* 
to the article in this Review by Mr. Seligman.'* 


1 21 Harv. L. REv. 157. 

2 25 Harv. L. REv. 577. 

3 See the review in 34 Harv. L. Rev. 808. 

4 [1920] A. C. 581. See 33 Harv. L. Rev. 120; 35 Harv. L. Rev. 687. 

5 [1911] Prob. 108. See 35 Harv. L. Rev. 440. 4 

6 [1914] A. C. 733. 

7 Puipson, EvIpENCE, § ed., 

8 PHIPSON, Op. cit., 6 ed. hy * This accords with Wigmore’s view. 2 EvmENce, 
§ 1347; 5 ibid., § 1347. 

9 Note 5, supra. 

10 Note 6, supra. 

11 28 Harv. L. Rev. 299. And see 35 Harv. L. Rev. 446. 

12 Pyrpson, op. cit., 6 ed., 6 et seq. 

13 [bid., 64 “36 Harv. L. Rev.” should read “26 Harv. L. Rev.” 

14 “ An Exception to the Hearsay Rule,” 26 Harv. L. Rev. 146. 
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Just why Mr. Phipson, after revising his own excellent book, should care 
to re-edit another’s work on the same subject is hard to understand. Best 
on Evidence professed to be, not a practical treatise, but an examination 
by the author of the principles on which the rules of evidence are founded.*® 
This purpose was well carried out, but from its very nature such a book 
ought not to be revised by any one else. The task of collecting current 
cases belongs rather to practical treatises. And severe criticism is due to 
the manner in which that task was performed in this instance. Mr. Phipson 
says in his preface to this edition of Best, “ All recent cases . . . of general 
importance in the law of evidence have been duly included, . . . being 
brought down to the early months of the current year,” 1922. The English 
Digests noted twenty-nine cases in the English courts in 1920 and 1921,!° 
of which at least eleven were sufficiently important to be discussed at some 
length in American law reviews. Not a single one of these twenty-nine 
cases appears in the Table of Cases in this edition of Best. Moreover, 
besides this sweeping omission of recent cases, no mention is made of such 
significant earlier decisions as Lloyd v. Powell Duffryn** and Glyn v. 
Western Feature Film Co.® Yet the editor gave extensive treatment to 
several of these overlooked decisions in his own treatise. 

Roscoe’s Digest is just what its name implies, a collection of abstracts 
of decisions, with practically no discussion. About half the work is not 
Evidence at all, in the strict sense, but deals with the proof which is required 
by the rules of substantive law in the various civil actions. In this respect 
it resembles the later volumes of Greenleaf. Such a book is so impersonal 
in character that, unlike a treatise, it does not suffer when its text is revised 
by another than the author. A large number of cases have been added, 
including many of those omitted in the last edition of Best, but the some- ° 
what uncritical arrangement is illustrated by the fact that Lloyd v. Powell 
Duffryn *® appears only once, under the Pedigree, Exception! The work is 
obviously useful for English practitioners, but leaves upon an American 
much the same impression that our Decennial Digest would give an 
Englishman. 

It may be unduly venturesome for a foreigner to suggest an enterprise 
by which English legal writers might hope to serve members of their bar; 
but the fact that Taylor found Greenleaf worth editing might furnish a 
precedent for some barrister of today, who instead of spending his labors 
revising a book by some Englishman long in his grave, should adapt a con- 
temporary American treatise. In the year 1923 there has been published in 
the United States a Treatise on Evidence, which for marshalling of principles 
and acute analysis of authorities is unequalled by any legal text-book in 
our language. Suppose an English edition of Wigmore, shorn of the Amer- 
ican cases, except when quotations would be useful for the legal reasoning, 
and supplied with additional footnotes on English decisions. C3 

Je. 


15 Best, Evmence, 12 ed., v (Original Preface). 

16 The twenty-five cases in the Law Reports are cited in 35 Harv. L. Rev. 
302, n.2. To these should be added : Rex v. Hendrick, [ro21] W. N. 87; Rex v. 
Lewis, 84 J. P. Rep. 64 (1920); Mills v. Mills, 36 T. L. R. 772 (1920); Garner 
v. Garner, 36 T. L. R. 196 (1920),—all discussed in this series of articles on 
“Progress of the Law — Evidence.” 

17 Note 6, supra. 

18 [1916] 1 Ch. 261. 

19 Note 6, supra; 1 Roscor, Dicest, 19th ed., 42. 
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CHARLES JosePH Bonaparte: His Lire aNp Pustic Services. By Joseph i} 
Bucklin Bishop. New York: Charles Scribner’s Sons. 1922. pp. q 


304. 


This is a rather commonplace and unsatisfactory biography. With the 
most incisive wit, the sharpest of tongues, a high pitched voice of the 
most singular quality, and the most original points of view and modes of 
expression, Charles Joseph Bonaparte was a man of vivid temperament, 
intense individuality, and independence of thought and action—a man 
utterly unlike his fellow-men in personality. This book reproduces for 
posterity little of this striking character. 

As a public official, Bonaparte was not a shining success. Neither his 
| year and a half as Secretary of the Navy nor his similar period as 
Attorney General under President Roosevelt won for him‘any great dis- 
tinction, or left any very lasting impress upon the country’s history. The 
fact is that, while he was eminently fitted to his réle as a free-lance 
crusader, he was very little fitted to be one of the “pillars of the throne,” 
or the administrator of a great and complicated department of the govern- 
ment service. 

Bonaparte was a reformer par excellence, and a most effective one by 
reason of the fact that he possessed — what so many reformers sadly lack 
—a twinkle in the eye. In view of the fact, therefore, that the really 
important services which he performed during his life were those con- 
nected with his life-long devotion to the causes of civil service reform, 
the merit system, and civic betterment, it is astonishing that his biographer 
should have devoted to this portion of his life only thirty out of two hun- if 
dred and ninety-three pages, while to his three years of federal office-hold- 
ing, seventy-four pages are given. When so many of his associates in his 
great life work are still alive and ready of access, it seems deplorable that 
a biographer should have so neglected the opportunity to embody for his- 
tory the real man. Certainly no one who knew Bonaparte will find much of 
him in the present book. CHARLES WARREN. 


NATHAN CLiFForD, Democrat. By Philip Greely Clifford. New York: 
G. P. Putnam’s Sons. 1922. pp. ix, 356. : 


The list of Presidents of the United States would not now contain the i 
names of two holders of that office, had they seen fit to accept appoint- — ' 
ments to the bench of the Supreme Court of the United States, tendered i 
to them before their elections as President— John Quincy Adams and " 
James Buchanan; and if the court had secured the services of these men 
as Justices, two of the justices appointed from New England would never J 
have received appointment — Joseph Story and Nathan Clifford. But | 
while the absence of Story from the bench might have changed the course 
of American legal history, that of Clifford would not have affected it in 

' any degree. It can not, therefore, be said that his biography is that of a 
man who played a part of much importance in either the law or the history 
of the country. 

Nevertheless, by reason of his long period of service and his inde- 
fatigable labors on the court, Clifford deserved to have his memory pre- {i 
served in more available. form than in the mere reports of the court’s it 
decisions; and the present biography is justified. That the writer has 19 
failed, however, to make his work of very vivid interest is due partly to 
his subject, and partly to his failure to use many sources of history which f 
should have been consulted, particularly the newspaper files of the times. i 
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Clifford’s connection with the Electoral Commission of 1877 might well 
have been given more attention. And while, perhaps, it is too much te 
expect of a lineal descendant, somewhat more space should have been 
given to the fact that neither his appointment nor his service gave unmiti- 
gated satisfaction to the bar or to portions of the public. 

_ When, at the age of forty-three, Clifford was appointed Attorney Geh- 
eral of the United States, he was recommended to President Polk as a 
lawyer whose attainments “ were respectable,” and Polk wrote of him 
that “he is a safe and able lawyer and I was satisfied with him as a 
member of my Cabinet.” These recommendations are not enthusiastic; 
but they fairly express the degree of Clifford’s qualifications. His appoint- 
ment was largely due to political exigencies, and his services as Attorney 
General did no more than carry out the promise of being “safe” and 
“respectable.” His service in 1848-49 as Minister to Mexico was hardly 
more brilliant; and his career for the next ten years was not of great dis- 
tinction. His appointment upon the Supreme Bench (an appointment 
by President Buchanan due to personal relations with him while in Polk’s 
Cabinet, and to the political conditions of New England), was not received 
with enthusiasm by the bar, and was the subject of bitter attack by the 
Republican and Whig presses. Little might have been expected of such an 
appointment. Yet Clifford grew in legal stature (to correspond with his 
physical bulk); and when he died in 1881, after twenty-three years’ 
service, his work on the bench had been of ‘great and increasing value. 
His judicial career and its development was a striking illustration of the 
good fortune which has befallen the United States, through the long periods 
of service which the Justices of the Supreme Court have, as a rule, been 
able to perform. Few persons,—lawyers or laymen,—realize the im- 
portance to the country of these long tenures of office. While during the 
first ten years there were three Chief Justices of the court, during the 
next hundred and twenty years, there were only six Chief Justices. (There 
were the same number of sovereigns of Great Britain during the same period, 
1800 to 1921.) For sixty-four years,— from 1801 to 1865,— there were 
only two Chief Justices of the court, John Marshall and Roger B. Taney. 
From 1790 to 1921 (a period of a hundred and thirty years) there were only 
seventy Justices and Chief Justices, of whom twenty-five, or over one-third, 
served over twenty years each. These facts illustrate the high importance 
of the appointment to the court of men who have not exceeded the age of 
fifty, or at least fifty-five years. Clifford, appointed at fifty-five, served 
twenty-three years. 

On constitutional questions, he was a typical, old-school, state-rights 
Democrat, “tenacious of opinion and unyielding to the changes of public 
sentiment.” He steadily opposed the wide extensions of federal power 
vested by the legislation of Congress during the Civil War, and his dis- 
senting opinion in Tennessee v. Davis, 100 U. S. 257, is an illustration 
of his abhorrence of a doctrine as to the scope of a federal jurisdiction 
which would have startled even the most pronounced federalist of 1780. 
But while exceedingly conservative on constitutional questions, Clifford 
developed an ability, common sense, and progressive judgment in dealing 
with what have been called the specialties of the law — admiralty, patents, 
copyrights — which rendered him of distinctive value upon the bench; and 
his boundless capacity for work, long after he became the senior Justice, 
was a marvel to counsel and to his associates. Common sense may be said, 
after all, to be the most valuable qualification for the Federal Appellate 
Bench. Legal knowledge can be acquired; but common sense must be 
native. Clifford, a New Hampshire and Maine Yankee, had it as his 
birthright. CHARLES WARREN. 
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Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xiii, 592; law canvas, $4.00 met. In use 
at Cornell, New York University, University of Missouri, Iowa State University, and other law schools. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, A.M., LL.D., Langdell Professor 
of Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xiv, 1197; 
cloth, $4.50 net. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. 765 pages, 1 volume, price, $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on International 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

Interstate Commerce, Cases on. By Felix Frankfurter, Professor of Law in Seen University. Second 
Edition, 8vo; pp. 706; cloth, $5.00 met. Harvard University Press, Cambridge, Mass. 

Labor Law, Cases on. By Francis B. Sayre, Assistant Professor of Law in Harvard Law Schcol. Published 
1922, 8vo, cloth, $5.00 met. Harvard University Press, Cambridge, Mass. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, Jr. 
Northwestern University Law School. 616 pp., 1 volume, price, $5.00, buckram binding. West Publish- 
ing Company, St. Paul, Minnesota. 

Legal Liability, Cases on. By Joseph H. Beale, Royall Professor of Law in the Harvard Law School. Second 
edition. 8vo, cloth, price, $4.00. Harvard University Press, Cambridge, Mass. 

Mortgage, Select Cases and Other Authorities on the Law of. By George W. Kirchwey, Dean of the Faculty 
of Law in Columbia University. Second Edition, 1917, by I. Maurice Wormser, Professor of Law at 
Fordham University. Publishers, Baker, Voorhis & Co., New York. 8vo, pp. xii, 1-764; buckram, 
price, $5.00. Used at Columbia, Fordham, Yale, Georgetown, Wisconsin, Iowa, Leland Stanford and 
many other university law schools. 

Mortgages, Cases on. By Bruce Wyman, formerly Professor of Law in Harvard University, 8 vo. Cloth, cut 
flush. 479 pp $3.75 net. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Professor 
of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of the 
New York Bar. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 900; law canvas, 
$s.00 met. In use at Cornell, Northwestern, University of Maine, Indiana University, and other law 
schools. This work contains: (1) The Negotiable Instruments Law as enacted in several of the States; 
(2) the original notes of the American draftsman (J. J. Crawford Esq.); (3) many of the notes of the 
English draftsman (Judge Chalmers); (4) the English Bills of Exchange Act; (5) a large collection of 
Selected and Leading Cases; (6) Citations and Extracts from Leading Authorities; (7) systematic and 
thorough annotations by the editor. 


Please mention Tam Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


Negotiable Instruments Law, Annotated. The Comments and Criticisms by Prof. James Barr Ames, Judge 
Lyman D. Brewster, and Charles L. McKeehan. References to English Bills of Exchange Act and Digests 
of all Cases under Negotiable Instruments Law and Bills of Exchange Act, by J. D. Brannan, Bussey 

Professor of Law in Harvard University. Third Edition, revised, rearranged, and enlarged. In use 

at Harvard Law School. The W. H. Anderson Co., Cincinnati, Publishers. 1 vol., 668 pp., $5.00. 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, University 
of Wisconsin. 638 pp., 1 vol., price $5.00, buckram binding. West Publishing €o., St. Paul, Minn. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School, Cambridge. 1 vol., 8vo., pp. viii, 622. Price, cloth, $5.00 met. Harvard University Press, 
Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, Dwight 
Professor of Law, Columbia University School of Law. pp. xi, 691; 286 cases, 8vo, buckram, $6.00 net. 

Little, Brown, & Co., Publishers, Boston, Mass. 

Personal Property, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Law in the 
University of Chicago. 404 pages, 1 volume, price $4.00, buckram binding. This volume is volume 1 
of a five volume case-book on Property. West Publishing Company, St. Paul, Minn. 

Persons and Domestic Relations, Cases on, American Case-Book Series. (Parent and Child, Infants, Hus- 
band and Wife, Marriage and Divorce.) By Albert M. Kales, of the Chicago Bar. 830 pages, r vol., 
price, $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Persons, Cases on Selected Topics in the Law of. (Parent and Child, Infant, Husband and Wife.) 
By Jeremiah Smith, Story Professor of Law Emeritus in Harvard University. Harvard University Press. 
1 vol., 8vo, pp. xiii, 713. Price, cloth, $3.00 met. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School. Second Edition. Parts I-IV. pp. 349. Paper. Price, $2.00 met. Harvard University 
Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-Book Series. By Clarke B. Whittier, Professor of Law, 
Leland Stanford Junior University and Edmund M. Morgan, Professor of Law, Yale University. 672 
pages, 1 Vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Property, Cases on the Law of. By John Chipman Gray, late Royall Professor of Law in Harvard University. 
6 vols., 8vo. Vols. 1-6 (2d ed.), $3.50 each. Harvard University Press, Cambridge, Mass. 

Property, Cases on the Law of, American Case-Book Series. Five volumes as follows: Vol. I. Personal 
Property, by Harry A. Bigelow, of the University of Chicago Law School. Vol. II. Rights in Lands, 
by Harry A. Bigelow. Vol. III. Titles to Real Property, by Ralph W. Aigler, of the University of 
Michigan Law School. Vol. IV. Future Interests, by Albert M. Kales, of the Chicago Bar. Vol. V. 
Wills, Descent and Administration, by George P. Costigan, Jr., of the Northwestern University Law 
School. West Publishing Company, St. Paul, Minn. 

Property, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Intended for 
the use of first year students. Used in 50law schools. 856 pp., $6.00 me#. Amee Brothers, 21 Brattle St., 
Cambridge. 

Public Callings, Cases on. By Hugh E. Willis. See “Bailments, Carriers and Public Callings.” 

Public Service, Caseson. By Charles K. Burdick, Professor of the Law of Public Service in Cornell University, 
College of Law. pp. xiii, 544; 167 cases, 8vo. Buckram, $5.50 mei. Little, Brown, & Co., Publishers, 
Boston, Mass. 

Public Service Companies, Cases on. By Bruce Wyman, formerly Professor of Law in Harvard University. 
Third edition. 1 vol., 8vo, with an index of subjects; cloth, $4.00 met; sold with Beale’s Cases on Carriers, 
$3.00 met. Harvard University Press, Cambridge, Mass. 

Quasi-Contract, Cases on, American Case-Book Series. By Edward S. Thurston, Professor of Law. Yale 
ee 625 pages, 1 volume, price $5.00, buckram binding. West Publishing Company, St. Paul, 

inn. 

Real Property, Selected Cases on the Law of Property in Land. Containing a classified selection of cases 
on the topics usually taught in law schools in the course on ‘‘Real Property.” By Willaim A. Finch, 
Professor of Law at Cornell University. Second Edition, with Supplementary Cases and Notes. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. 1, 387; law canvas, $5.00 met. In use 
at Cornell, University of Wisconsin, University of Maine, University of Missouri, University of 
California, and other law schools. 

Rights in Lands, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Law, University 
of Chicago. 827 pp. 1 vol., price $5.50, buckram binding. This volume is volume 2 of a five volume 
case-book on Property. West Publishing Company, St. Paul, Minn. 

Sales, Cases on. By Samuel Williston, Dane Professor of Law in Harvard University. Harvard University 
Press, Cambridge, Mass., Third Edition with Supplement, toro. pp. 1196. Cloth, $6.00 net. 

Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Professor of Law, University of 
Chicago. 785 pages, 1 vol., price, $5.50, buckram binding. West Publishing Co., St., Paul, Minn. 

Sales, Selected Cases on. By Francis M. Burdick, Dwight Professor of Law in Columbia University School 


of Law. Second edition. pp. xiii, 792; 330 cases. 8vo, buckram. $6.00 met. Little, Brown, & Co., 
Publishers, Boston, Mass. 
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Suretyship, Cases on, American Case-Book Series. By Crawford D. Hening, formerly Professor of Law, 
University of Pennsylvania. 660 pp., 1 vol., price, $5.00, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Suretyship, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School. Parts I-IV, pp. 652. Price, cloth. $4.75 met. Harvard University Press, Cambridge. 
Taxation, Cases on. By Joseph H. Beale, Royall Professor of Law in the Harvard Law School. Published 

1922, 8vo; cloth, $4.00 met. Harvard University Press, Cambridge, Mass. 

Titles, Cases on, American Case-Book Series. By Ralph W. Aigler, Professor of Law in the University of 
Michigan. 953 pages, 1 volume, price $5.50, buckram binding. This volume is volume 3 of a 5 volume 
case-book on Property. West Publishing Company, St. Paul, Minn. 

Torts, A Selection of Cases on the Law of. By James Barr Ames and Jeremiah Smith. Vol. I with Notes 
and Citations. By Ames. Third Edition. 8vo, cloth, pp. 910. Vol. II. By Smith. Second Edition. 
8vo, cloth, pp. 731, $6.00 for the two volumes. New Edition, 1919, conforming to the first-year curri- 
culum in Harvard Law School, by Roscoe Pound. pp. 1028. Price, $7.50 met. Harvard University 
Press, Cambridge, Mass. 

Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law. pp. xv, 
709; 161 cases, 8vo. Buckram, $5.00 nef. Little, Brown, & Co., Publishers, Boston, Mass. 

Torts, Cases on, American Case-Book Series. By C. M. Hepburn, Professor of Law, University of Indiana. 
About 1400 pages, 1 vol., price $6.00, buckram binding. West Publishing Company, St. Paul, Minn. 

Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. An 
entirely new arrangement of this subject. 2 vols. pp. xlviii, 1076, and xxiii, 1045. 8vo. Printed on 
thin paper. Buckram, $11.00 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Trusts, Cases on, American Case-Book Series. By Thaddeus D. Kenneson, Professor of Law, New York 
University. 617 pp., 1 vol., price, $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 
Trusts, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. pp. xiii, 842. 
Price, buckram, $6.00 net. Published in toro, by the Editor, A. W. Scott, Langdell Hall, Cambridge, 
Mass. In use in the law schools of the following universities; Harvard, Columbia, Chicago, Yale, Wis- 
consin, Oregon, Cornell, Santa Clara, Stanford, Michigan, Indiana, Illinois, California, Western Reserve, 
Missouri, Montana, Valparaiso, Arizona, Marquette, Ohio State, Catholic, George Washington, 
Iowa, West Virginia, Nebraska, Oklahoma, North Dakota, Washburn. Dickinson, Northeastern, Tulane, 
Texas, Tennessee, Idaho, Vanderbilt, South Carolina, South Dakota, Utah, Kansas, Minnesota, Emory, 

Washington. 

Trusts and Powers — A Selection of Cases and Statutes. Perpetuities, accumulations and charitable uses 
in New York, selected and arranged by George F. Canfield, Professor of Law in Columbia University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xx, 868. Price, law canvas, $6.00 net. In 
use as a text book at Columbia University. 

Wills and Administration, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University 
Published in 1917, by the Editor. 1 vol., pp. xiii, 879, with an appendix of selected Probate Forms. 
Cloth, $5.00 met. In use in the law schools of the following universities: Harvard, Boston, California. 
Catholic, Iowa, North Carolina, Oklahoma, Tennessee, West Virginia, Wisconsin. 

Wills, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law, Northwestern 
University. 781 pp., t vol., price $5.00, buckram binding. This volume is volume 5 of a five volume 
case-book on Property. West Publishing Company, St. Paul, Minn. 
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“The Friendly Shop” 


BOUND SETS 
OF THE 
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AT THE NET PRICE OF $160.00 
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ADVERTISEMENTS 


LAW CLUB MEETINGS 


For a dozen years we have enjoyed your patronage 
and catered to your wants. Ask the older boys why. 


Sandwiches — Law Club — 60 
cents a dozen, N’verything 


Phone your order—we will do the rest 


Seventy-five per cent of the students eatin 
in our restaurant are from the Law Schoo 


“There's a reason —and it isn’t Grapenuts.” 


HARVARD CAFE AND FOOD SHOP 


18 Boylston Street 
On the way to the Stadium 
Puone University 151-One Firty One 


PUBLIC SALES 


We have purchased 122,000 pair U. §. Army Munson last 
shoes, sizes 54 to 12 which was the entire surplus stock 
of one of the largest U. S. Government shoe contractors. 


This shoe is guaranteed one hundred percent solid lea- 
ther, color dark tan, bellows tongue, dirt and waterproof. 
The actual value of this shoe is $6.00. Owing to this 
tremendous buy we can offer same to the public at $2.95. 


Send correct size. Pay postman on delivery or send 
money order. If shoes are not as represented we will 
cheerfully refund your money promptly upon request. 


NATIONAL BAY STATE SHOE COMPANY 
296 Broadway, New York, N. Y. 


Please mention THe Review when dealing with our Advertisers. 
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Everyone knows the old adage, 


“Clothes makes the man.” 


Few people appreciate how much a man’s 
stationery like his clothes, indicates 
his judgment. 


LET 


Old Hampshire Bond 


“The Stationery of a Gentleman” 


speak for your taste and wisdom. 
Sample sheets and envelopes sent upon request. 


- Fine Stationery Department 


Dampsbire Paper Company 
South Hadley Falls 


Massachusetts 
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WILLISTON 


ON THE 


LAW OF CONTRACTS 


By SAMUEL WILLISTON, LL.D. 
DANE PROFESSOR OF LAW IN HARVARD UNIVERSITY 


Supplement (Vol. 5) containing Forms only by Clarence M. Lewis. Price, $10.00 


The text of this great treatise is contained in four large volumes of about twelve 
hundred pages each, including a most complete and elaborate index. Though con- 
cisely written, the work is of such wide scope that greater compression was impos- 
sible. The law of contracts cannot be treated adequately without consideration of much 
of the law to which special treatises are often devoted. The law of Bills and Notes, 

uretyship, Sales of Personal Property, Vendor and Purchaser, Landlord and 
Tenant, Mortgagor and Mortgagee, Specific Performance, Statute of Frauds, Dam- 
ages, Quasi-Contracts, Bailments, Carriers, Innkeepers, Statute of Limitations, 
Bankruptcy, Agency, Partnership, Corporations, Insurance, Employer and Employee 
are wholly or in great part within the large domain of the law of contracts, and to 
that extent find a place in Prof. Williston’s work, making it practically a treatise 
on most of the important subjects in law. 


THE SUPPLEMENT, Volume Five of the set, contains a collection of Modern, 
Practical Commercial Forms every one of which has been construed by the courts 
or has been used in actual practice. Only those of importance, made necessary by 
modern business requirements containing special clauses to cover commercial speci- 
fications and contingencies will be found in this book. Each form is a gem in its 
particular classification and, when needed, is worth much more than the cost of the 
entire volume. 


- FORMS WILL BE FOUND UNDER THE FOLLOWING HEADINGS 


Arbitration Agreements, Building Contracts, Commercial Contracts, Corporate 
Agreements, Stock Transactions, Employment Contracts, Contracts for Dramatic 
Productions, Contracts between Author and Publisher, Labor Protocols, Leases, 
Motion Picture Contracts, Partnership Agreements, Contracts affecting Real Prop- 
erty, Separation Agreements, etc., all of special and valuable provisions and 
completely indexed. 


No active practitioner can afford to be without this important collection of 
forms, and while‘it is designed as a supplemental volume to WILLISTON’S great 
treatise it will be found just as useful as a companion to any other work on contracts 
or as a Separate Collection of Important Commercial Forms to be kept available for 
ready reference. It is sold separately at $10.00 per copy. 


BAKER, VOORHIS & CO. 
45-47 JonHn StrEET - - York, N.Y. 
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and 
Sniuslrial Financing 


New York 
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VISIT US IN OUR NEW STORE 
JAS. F. BRINE. 


HARVARD SQUARE 


STUDENT ATHLETIC OUTFITTERS 


BILLIARDS & POOL 


EVERYTHING FOR SMOKERS 
Lounging room for Harvard men for 38 years ~ 
LEAVITT & PEIRCE, Inc. 


Hardware, Plumbing and Heating 


STUDENTS’ FURNISHINGS 
RUSSELL R. CAMERON 


38 Brattle Street Harvard Square Cambridge 
AUGUST, Inc 
nc. 
“Agi LEAGUE of NATIONS 
QUAL? MISCELLANEOUS ADDRESSES 
ENGLISH by William D. Guthrie. 
SPORT SUITS Of the New York Bar. For 
of 
EXTRA TROUSERS A book of timely interest for thinkers. A 
FURNISHINGS 8vo. Cloth, $2.00 
At all Book Stores 
SHOES Published by 
1320 Massacnusetts Ave. Colunibia University JOress 
Cambridge, Mass. COLUMBIA UNIVERSITY, NEW YORK 
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Gentlemens Furnishing Goods, 


MADISON AVENUE COR. FORTY-FOURTH STREET 
NEW YORK 


BOSTON 


LITTLE BUILDING: TREMONT COR. BOYLSTON | 
Telephone Beach 4743 
Flannels for Town and Country 


Summer Furnishings 
Straw and Panama Hats 
Russia, Calf and Buckskin Shoes 
Travelling Kits 


Send for “Comparisons” 


SPRING NECKWEAR 


Imported and Domestic - Unusual Weaves - Styles and Colorings 


$1.00 to $3.00 


See our Special Tennis Shirt at $2.50 
WALTER A. BURKE HARVARD SQ. CAMBRIDGE 


DURGIN, PARK & CO. 


(Established 1874) 


Market Dining Rooms 
30 North Market and 31 Clinton Street, BOSTON 


BILLINGS & STOVER 


Apothecaries 
14360 MASSACHUSETTS AVENUE 
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Cambridge Trust Company 
HARVARD SQUARE 
DEPOSITS $4,000,000 Interest paid on deposits 
SAVINGS DEPARTMENT 


One dollar opens an account. Money goes on interest the first day of every month. 
Safe Deposit Boxes for rent Storage for Valuables 


PICTURES FRAMING SOUVENIRS 
SPECIAL RATES IN FRAMING 
American and English Jurists, Statesmen, and Famous Men 


10% diecovat on Signed Etchings of Yard and Johnston Gate 
framing to Photographs of Law School — any size 
ee aes Parliament House Pictures in Color 


J. F. OLSSON & CO., Arr Deaters 


25 BRaTTLE STREET, NEAR Post OFFICE 


FUST PUBLISHED. 
ze WALKER’S LAW OF 
REAL ESTATE AGENCY 


INCLUDING OPTIONS, PURCHASES, SALES, EXCHANGES, 
LEASES, ETC. 


The Duties and Liabilities of Principals and Agents, the Earnings 
of Commissions by Real Estate Brokers and Agents 


With FORMS OF CONTRACTS 


Second Edition 
By WILLIAM S. WALKER (of the Cincinnati Bar) 
One Large Volume of rroo pages. Price $10.00. Your Order Solicited. 


THE W. H. ANDERSON COMPANY 


LAW BOOK PUBLISHERS CINCINNATI, OHIO 
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ADVERTISEMENTS 


What is the best history of Roman Law ever written, the only work 
showing the widespread influence of Roman Law on all jurispru- 
dences of the World, the book giving precise information whether 
each system of Modern Law (American or Foreign) is codified, and 
if so, when and how? See 

VOL. I: HISTORY 


ROMAN LAW IN THE MODERN WORLD 


By CHARLES P. SHERMAN, D.C.L. 


Formerly A’ t Professor, Yale University Law School 
“The author is one of the World’s great jurists.” — Canadian Law Times. 


Second Cdition, 3 Vols., 1922 
Every volume a separate work, but complete in itself and obtainable separately. 


SpeciaL Features: Fascinatingly describes the genesis of Roman Law, its evolution 
into establishment as a World-law, and its descent or reception into Modern Law, in 
Europe, the two Americas, Asia, Africa. Roman and Modern legal education -con- 
trasted. A textbook for Law Schools (legal history courses) and Colleges and Univer- 
sities (constitutional history and political science courses). 


Cloth, 8vo Price, $5.50 
P. 0. BOX 1175, 
New Haven Law Book Co., New Haven, Conn. 


MISS A. I. DARLING 


TYPEWRITING MIMEOGRAPHING MULTIGRAPHING 
ADDRESSING AND MAILING 


Legal briefs, notes, etc., accuratel y and neatly typewritten. Circular 
letters of any quantity multigrap ed. Prompt and efficient service. 


1388 Massachusetts Avenue, Rooms 7 and 8 
Teiephone, University 8750 HARVARD SQUARE, CAMBRIDGE 


AMEE BROTHERS 


Booksellers and Stationers 


Fountain Pens Note Books 
Sole Cambridge Agents for CASE BOOKS USED IN HARVARD LAW 
SCHOOL 


21 BRATTLE ST. 


(On the way to the Post Office.) 
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LAW SCHOOL 


HARVARD UNIVERSITY 


TERMS OF ADMISSION 


The following men will be admitted as candidates 
for a degree: 


1. Graduates of colleges of high grade. 
2. Graduatesof other colleges of approved 
standing who ranked in the first third of 
the class on the work of the senior year. 


The following men will be admitted as special 
students: 


1. Graduates of approved Law Schools 
having a three-year course for their degree. 


Special students are not eligible for a degree. 


FOR FURTHER INFORMATION APPLY TO 


THE SECRETARY 
Harvard Law School 


CAMBRIDGE, MASS. 
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CYRUS BREWER & CO. 
Every Known Kind of 


INSURANCE 


44 KILBY STREET (Entire Building) BOSTON, MASS. 
ALFRED M. BULLARD FRANCIS $. SNOW 
ARTHUR K. POPE STEPHEN J. HALLAHAN 
HOLTEN B. PERKINS 


Industrial 


NEW YORK Lee, Higginson & Co. CHICAGO 


44, State Street, Boston, 8 
HIGGINSON & CO., 80, Lombard Street, London, E. C., 3 


By using “Shawmut” 
Letters of Credit 


or Travelers Checks, when traveling abroad, you avoid 
the inconvenience of carrying currency. 


They provide you with a bank account in every 
important center and are payable in the currencies of the 
various countries you may visit. 


THE NATIONAL SHAWMUT BANK 
OF BOSTON 


40 WATER STREET OPPOSITE THE POST OFFICE 


Please mention THe Review when dealing with our Advertisers. 


Railroad 
Public Utility 


ADVERTISEMENTS 


The One Indispensable. 
Unit of Legal Research 


Whatever the scope of a law library, citation books represent the 
one indispensable unit. Whether your library is limited to your 
local codes and digests, or is extended to the more general sources 
of research, it is always essential to know the complete judicial 
history of your authorities, as disclosed in subsequent citing cases. 
Citation books alone give you this result. 


The courts demonstrate this daily by their practice of checking 
citations of respective counsel through the local citation books. 


The law schools prove it through their adoption of citation books 
as an integral part of the course in legal bibliography. 


The profession demonstrates it by their adoption of citation books 
as “desk books,” always at hand for the purpose of checking every 
authority upon which they plan to rely, or which “~ be cited by 
opposing counsel. 


Subscribers have the free use of our National Citation Service, 
covering the cases and statutes of every jurisdiction in the United 
States. 


INQUIRY COUPON 


The Frank Shepard Company, 
Bradstreet’s Building, 


140-148 Lafayette Street, 
New York, N. Y. 


Send me, without cost, full information as to citations for the state of 


Please mention Tam Ravinw when dealing with our Advertisers. 
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THERE IS BUT 


ONE LINK 


BETWEEN 


THE 
HARVARD LAW SCHOOL 


AND 


ITS GRADUATES 


THAT LINK IS 


THE HARVARD 
LAW SCHOOL 
ASSOCIATION 


Through it, you help the School 
Through it, the School will help you. 


There is a local Secretary near you. If you belong to 
the Association, you know him. - If you don’t know 
him, get introduced. Do it by joining the Association. 
All that is required is that you send your name, 
address and three dollars to 


Tuomas, President 
315 Montgomery Street 
San Francisco, California 


REGINALD HEBER SMITH, Treasurer 
60 State Street 
Boston, Massachusetts 


Please mention THe Review when dealing with our Advertisers. 
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Canadian Law Times 


Complete in 42 Volumes 
1881-1922 


(Succeeded by the CanapiAN Bar Review, No. 1, Vol. 1, January 


1923) 
(Published for the Canadian Bar Association by The Carswell Com- 
pany, Limited) 


Can be supplied in Buckram or Half-calf bindings 


AN INDEX to the Articles contained ‘in the 42 Volumes has just 
been gg giving ready access to the wealth of matter 
contained. 


To the eminent barristers who have edited the magazine much 
credit should be given. Tue Canapian Law TimEs com- 
menced its career under the editorship of the late E. Douglas 
Armour, K.C., Lecturer in the Law School at Osgoode Hall, 
whose text books “Armour on Titles” now out of print, 
and “Armour on Real Property’, are still authoritative; 
more recently it was edited by the late lamented Prof. A. H. F. 
Lefroy, M.A, (Oxon), Lecturer in Constitutional Law in 
Toronto University, Author of ‘Canada’s Federal System”, 
“Leading Cases in Constitutional Law”, &c., &c. In 1917 
Mr. Bram Thompson, M.A. (Dublin) began the work, and 
his Valedictory editorial printed in No. 12, of Vol. 42 is worth 
reading. Among others his articles on Divorce in Canada 
are of paramount interest. 


The aim has been to publish ORIGINAL Leading Articles — paid 


contributions. 
Monthly Notes of Canadian English and United States Cases 


Proceedings of the various Bar and Law Associations through- 
out Canada and Newfoundland 


ie Reform as discussed by the Ontario Bar Association, &c., 


THE CANADIAN Law TIMEs is a recueil of Canadian Law for 
the period covered. It is practical, instructive, interesting and 
thoroughly readable. 


Every State and University Law Library should possess a set. 
Some of the volumes are nearly out of print. 
Prices for complete set on application. 


THE CARSWELL COMPANY, Limited 
145-149 ADELAIDE STREET, WEST 
TORONTO, CANADA | 
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ADVERTISEMENTS 


The next issue of the Review will be in November; therefore your attention to 
this list is worth while. 


Good Sets at Low Prices 


All books are in good condition unless otherwise stated. 


Cyc, 40 vols., sheep, $90.00 

Cyc, thin paper edition, buckram, 40 wk. = 
and 1913 nnotations, very fine, 110.00 

Cyc, first 9 vols., red leather, 13.50 

Corpus Juris, first 28 vols., thin paper, 
buckram, price on request. 

Am. & Eng. Encyclopedia of Law, 1st 
edition, 31 vols., sheep. Good set to have 


at home. 15.50 
Am. & Eng. Encyclopedia of Law, 2d 
edition, 32 vols., sheep, 40.00 


Am. & Eng. Encyclopedia of Law, 2d edi- 
tion, 32 vols. and Supplement 5 vols., 


buckram, 60.00 
Encyclopedia of Pleading & Practice, 23 
vols., buckram, 34.50 
Encyclopedia of Forms, 18 vols., sheep, 
54.00 

Encyclopedia of Evidence, 14 vols., buck- 
ram, fine, 42.00 


Encyclopedia of Evidence, 14 vols., sheep, 
30.00 
Lawson, Rights, Remedies & Practice, 8 


vols., 12.00 
Standard Encyclopedia of Procedure, 26 
vols., buckram, very fine set, 100.00 
Fletcher, Cyclopedia of Corporations, and 
1921 Supplement, and Forms, 11 vols., 
buckram, fine set, 67.50 
Massachusetts Reports to N. E. Reptr., 
138 vols., in fine new buckram, 172.50 
New York Common Law Reports, 80 in 17, 
N. Y. Chancery, 33 in 7, N. Y. Court of 
Appeals, vols. 1 to roo in 20, together 
comprising the courts of last resort in 
New York to Northeastern Reporter, 
excellent condition, 212 original volumes, 


I25.00 
Ohio and Ohio State Reports to N° E. 
Reptr., 62 vols., 62.00 


Illinois Reports, to N. E. Reptr., 113 vols., 

price on request. 
New Jersey Reports, to Reporter 87 vols. 
$130.00 


Iowa Reports, 199 vols., new buckram, 
8.00 
Wisconsin Reports, 177 vols., siniiiie’ eep, 
very good set, 225.00 
Michigan Reports to N. W. ee 44 
vols., sheep, 
Michigan Reports, first 156 vols., 1 “9 pe 
Missouri Reports vols. 89 to 234, all 
newly rebound in buckram, at $1.00 per 


vol., 146.00 
Kansas Reports, to Pac. Reptr., 29 vale. ms 
original edition, sheep, 75.00 
Nevada Reports, to Pac. Reptr., 16 vols., 
new buckram, 32.00 


English Report Reprint, 162 vols., buckram, 
very fine, 900.00 
Set will be complete in about 175 vols. 
It is said to be out of print for those 
above advertised. Not only useful but 
the most imposing set of books for any 
office. 

Colorado Reports, 6 vols., to Pac. Reptr., 

18.00 

Public Utilities Reports, 46 vols. and Digest, 

$175.00 

American Decisions, too vols., American 
Reports, 60 vols. Rapalje’s Digest, 
vols., Notes to American Decisions 
Reports, 20 vols. _ 225.00 | 

American State Reports, vols. 1 to 95 and 
Green’s Digest, 


100.00 
Northwestern Reporter, 191 vols., 375.00 
Century Digest, 50 vols., sheep, 135.00 


New York Appellate Division Reports, 191 
vols., description and very low price on 
request. 

New York Miscellaneous Reports, 113 
vols., very low price and description on 
request. 

American Criminal Reports, complete set, 
15 vols., and Digest, 45.00 


L. R. A. complete fine buckram set 


Negligence and Compensation Cases, 
complete. 


We shall be glad of your orders and inquiries as to any of the foregoing. We 
sell all the new text books, and shall be glad of your orders during the coming 
months. 


GEORGE I. JONES: Law Bookseller, 202 S. Clark St., Chicago, III. 


Please mention Taz Revizw when dealing with our Advertisers. 
XXiV 


ADVERTISEMENTS 


DELAWARE CORPORATIONS 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization — Maintenance of Statutory Local Office 
Full-and Complete Service.: 


DIGEST OF DELAWARE CORPORATION LAW — Pamphlet on STOCK WITH- 
OUT PAR VALUE free to lawyers on request—Also FORMS for organizing 


corporations. 


Tue onty Book on Detaware Corporation Law 


DELAWARE CORPORATIONS AND RECEIVERSHIPS 
By JOSIAH MARVEL 


Full text of law, annotated with all decisions. Statutory and Case Law 
and Rules of Court Governing Receiverships of Delaware Corporations. 
Also Forms for organizing Delaware Corporations. 


Cloth bound 240 pages Péict $2.00 Postpaid 


CORPORATION SERVICE COMPANY 
Equitable Building Wilmington, Delaware Tel. Wilmington 132 


TELEPHONE, 894-M UNIVERSITY 


Tupper 


PORTRAITS OF GENTLEMEN 
BY PHOTOGRAPHY 


FOR THIRTY-EIGHT YEARS THE NAME OF TUPPER 
HAS BEEN ASSOCIATED WITH THE LAW SCHOOL 


Special Rates for Law Men 


HARVARD SQUARE, Opposite Entrance to Gambridge Subway 


Please mention Tan Review when dealing with our Advertisers, 
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Consille L. A. Desk Book (Anni 


For information 


THE LAWYERS 
RochEste®, 


Latest Cumulative Sup slement and Pour Year 
Hone) L. R. A. 
— (Don't overioak A, R. Extra ||. 
— -§, SUPRE REPORTS, LAWYERS || 
‘EDITION ROSE'S NOTES 
— RULING CASES 
Consult: General Index in Baek of volume 20.00 
rant use of the Above Increases the Eaiciency of the Brief maker || 
CO-OP. PUBLISHING COMPANY. 
New York Crry ar £60: NASSAU. OT. 
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